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FEATURES OF THE FREE LEGAL AID SYSTEM
IN UKRAINE AND THEEUROPEAN UNION COUNTRIES

The article is devoted to the study of the peculiarities of providing free legal aid in Ukraine
and the European UnionCountries. The article reveals the evolution of theoretical ideas about
the essence of free legal aid, ensuring the human right to free legal aid, reveals the role and place
of free legal aid in the mechanism of protection of human and civil rights and freedoms, the principles
of its provision in Ukraine and the European Union; the subjects of free legal aid and their legal
services in the mechanism of ensuring human and civil rights and freedoms are analyzed; describes
the legal status of the category of citizens who has the right to receive free legal aid to Ukraine, as
well as the peculiarities of its provision in the European Union and who, as a rule, apply for such
assistance to local centers for free secondary legal aid; international legal standards, experience
of socially effective and high-quality free legal aid are compared with the system of free legal aid in
Ukraine. The article proves that the state policy in the field of free legal aid is based on the relevant
principles, namely: the rule of law; legality; availability of free legal aid; ensuring the quality of free
legal aid; guaranteed state funding. Particular attention in the article is paid to clarifying the activities
of the subjects of free legal aid in Ukraine and the categories of persons entitled to receive free
primary and secondary legal aid. The article analyzes the features of the Law of Ukraine “On Free
Legal Aid” in comparison with the legislation and practice of the European Court of Human Rights in
recent years, UN documents, the conclusions of the Venice Commission. An approach is proposed
according to which the subjective right to free legal aid includes a positive obligation of the state to
provide it, which gives the state a sufficiently wide discretion to control the quality of such assistance.
This, in turn, can pose certain threats to the advocacy independence. In addition, a large part
of the population, and especially its vulnerable groups, still have a low level of legal awareness about
solving their problems in a legal way, which stimulates corruption, inhibits the active participation
of this part of citizens in economic life, provokes and supports poverty.

Key words: free legal aid, legal aid, legal support, realization of the right to assistance, advocacy
institute, EU lawyer.

Formulation of the problem. Ensuring human ety as a whole. Due to the European integration
rights and freedoms through access and the possi-  sentiments of modern Ukraine, scientific interest in
bility of exercising the right of a citizen to free legal  this topic is caused by the urgent need for in-depth
aid is today the defining criterion that characterizes  study of European law, convergence of national
the level of democratization of the state and soci- and European legal systems, improving oppor-
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tunities for close cooperation between Ukraine
and the European Union. Analysis of the experi-
ence of foreign countries in the field of advocacy
and legal aid provides opportunities to identify
certain features of the functioning of these institu-
tions in Europe, to assess areas and trends in their
development, which are not typical for the Ukrain-
ian advocacy, to identify advantages and disad-
vantages experience in this field in Ukraine.

The scientific interest is caused by the urgent
need for in-depth study of the issues of adaptation
of foreign experience in providing free legal aid in
the countries of the European Union to the Ukrain-
ian realities.

Analysis of recent research and publica-
tions. The following domestic scholars dealt with
the issues of providing legal assistance in crimi-
nal proceedings: Alpert S.A., Bazhanov M.l., Biry-
ukova A.M., Varfolomeeva T.V., Drozdov O.M.,
Zelenetsky V.S., Kaplina O.B., Korcheva T.\V.,
Kuchevsky P.V., Leonenko V.V., Omelchenko T.V.,,
Panchuk O.V., Pogoretsky M.A., Polyansky M.M.,
Popeliushko V.O., Tytarenko V.V., Trofimenko V.M.,
Changuli G.I., Shibik V.P., Janowska O.G. and
others. Despite the prevalence of discussions on
this issue, some aspects of the provision of free
legal aid have not been explored.

The aim of the article is a comprehensive
analysis of the institute of free legal aid in Ukraine
and the European Union, identification of existing
shortcomings in the functioning of this institute in
Ukraine, study the possibilities of applying the best
examples of best practices of progressive coun-
tries in Ukraine.

Presenting main material. The right to free
legal aid guaranteed by Article 59 of the Constitu-
tion of Ukraine in the context of promoting the wide
access of every citizen to justice and ensuring
effective protection of human rights has long
required state support and final implementation.

Due to the inconsistency of the provision of free
legal aid in Ukraine with world and European stand-
ards, on June 9, 2006 the President of Ukraine
approved the Concept of formation of the system
of free legal aid in Ukraine. The task of this Con-
cept was to create a system that can provide real
and effective access to free legal aid.

The next step, and in fact the starting point for
the creation of a system of free legal aid in Ukraine
was the adoption on June 2, 2011 by the Verk-
hovna Rada of Ukraine of the Law of Ukraine “On
Free Legal Aid”, according to which every citizen,
including foreigners and stateless persons, is
guaranteed for free legal aid.

According to this Law, free legal aid is “legal
aid guaranteed by the state and fully or partially
provided at the expense of the State Budget
of Ukraine, local budgets and other sources” [2].

In the context of Part 2 of Article 59 of the Con-
stitution of Ukraine [5], guaranteeing everyone
the right to legal aid is not only a constitutional
and legal obligation of the state, but also a confir-
mation of Ukraine’s compliance with international
legal obligations under the Universal Declaration
of Rights. 1948, the Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms of 1950, the International Covenant on Civil
and Political Rights of 1966, and others.

The Law of Ukraine “On Free Legal Aid” pro-
vides for two types of such assistance: primary
and secondary.

The essence of primary legal aid includes
the provision of consultations and preparation
of applications and complaints for a person, except
for procedural ones (those addressed to the court)
(Article 7).

Secondary legal aid consists in drawing up
documents of procedural character, realization
of representation of interests in courts, other state
bodies, local governments before other persons;
defense against prosecution (Article 13).

On June 6, 2012, the Cabinet of Ministers
of Ukraine adopted the Resolution “On the Estab-
lishment of the Coordination Center for Legal Aid
and Liquidation of the Center for Legal Reform
and Draft Law at the Ministry of Justice”, which
provided for the establishment of the Coordination
Center for Legal Aid and approves its Regulations.

On July 2, 2012, the Ministry of Justice
of Ukraine issued Order Ne 968/5 “On Estab-
lishment of Centers for Free Secondary Legal
Aid”, according to which existing Centers were
established at the main departments of justice
in the Autonomous Republic of Crimea, oblasts,
Kyiv and Sevastopol. Today, the Centers for
Free Secondary Legal Aid operate in all regional
centers of Ukraine under the main departments
of justice.

The main task of such centers is to ensure
the right of citizens to protection from prosecution
in criminal proceedings, including the representa-
tion of the interests of individuals during both crim-
inal and administrative detention.

From July 1, 2015, in addition to legal aid
centers in regional centers, about 100 inter-district
legal aid centers began to operate. They provide
legal assistance to low-income citizens in civil
or administrative cases.
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The state mechanism of the free legal aid sys-
tem in Ukraine is based on such key principles as
the rule of law, legality, availability of free legal aid,
quality assurance of free legal aid and guaranteed
state funding.

The legal systems of the European Union pro-
vide a number of mechanisms for providing free
legal aid.

In many countries, legal aid law describes free
legalaidasservicesprovidedtodetainees, suspects,
accused and defendants in criminal proceedings,
and legal aid in other categories of cases (for exam-
ple, the United Kingdom and Slovenia). In some
countries, such as Slovenia, legal aid schemes in
criminal cases and aid in other categories of cases
are established by separate sets of legislation.

The experience of the United Kingdom is also
noteworthy, where partial free assistance for a cer-
tain group of low-income people is also practiced.
That is, if the person applying for legal aid has
funds, according to the decision of the commis-
sion on additional appropriations of the Ministry
of Social Security or the court, the decision to pro-
vide appropriate legal aid is issued after the appli-
cant has paid a certain amount. Given the large
number of appeals to local centers for free sec-
ondary legal aid to provide legal assistance to
protect illegal rights or claims, such a rule may
provide some responsibility for the client’s claims
and the number of lawsuits.A similar rule exists
in the legislation of other countries. The bottom
line is that when citizens apply for free legal aid,
they are required to provide proof of their poverty,
and depending on the level of income, legal aid
is provided either free of charge or through co-fi-
nancing of 20%, 40%, 70% or 100%. In the Neth-
erlands, the activities of private lawyers are com-
plemented by a strong advisory sector, such as
voluntary, so-called “legal shops”, legal aid offices
and legal aid centers.Legal aid offices provide pri-
ority legal assistance, advice on social security,
housing, employment, immigration and consumer
protection; refer principals to private lawyers, pro-
viding certificates entitling to subsidized legal aid
to persons who has applied to private lawyers.
Such Offices are funded by the Ministry of Justice
of the Netherlands and employ law graduates. In
the case of automatic appointment of a lawyer,
payment for his services is made by the judicial
authorities. People who have an income exceed-
ing the established level are not entitled to apply
for financial support from the state and pay for ser-
vices at their own expense. They can use the insti-
tution of legal aid insurance.
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According to independent international experts,
the legal aid system in Ukraine has taken important
steps to raise awareness of the right to legal aid.
According to the evaluation, Ukrainian legislation
and bylaws meet the standards of the European
Convention on Human Rights regarding the choice
of a lawyer. In Europe, too, more and more atten-
tion is being paid to ensuring the proper quality
of legal aid. In Ukraine, there is an appropriate reg-
ulatory framework for criminal proceedings. How-
ever, it is recommended to strengthen the quality
control mechanisms, in particular, by expanding
the norms that establish the quality standards
of legal aid in civil and administrative cases.

Obviously, without ensuring the right to legal
aid in the context of continuous legislative reform,
it is hardly possible to effectively protect all other
human rights and freedoms. And in this context it
should be noted that the right to legal aid has a dual
nature: on the one hand, it exists as a subjective
private human right, and on the other —it is the most
important guarantee of protection of all other rights
and freedoms [6, p. 8]. The mechanism of constitu-
tional guarantee of the right to legal aid should be
considered as an element and a specific specifica-
tion of the mechanism of legal regulation of the real-
ization of fundamental human rights and freedoms.

Conclusions and suggestions. Implementa-
tion of the strategy of improving the system of free
legal aid in Ukraine, in our opinion, requires a num-
ber of measures, including: expanding access
of citizens to quality free primary and secondary
legal aid in accordance with the existing needs
throughout Ukraine; creation and functioning
of new points of access to free legal aid; expan-
sion of the list of people who will have the right
to receive it; formation of a flexible system of free
legal aid that promptly responds to the legal needs
of the community; increasing the level of legal
capacity of territorial communities and the legal
consciousness of citizens, reducing the level
of corruption at the household level; development
of a network of independent free legal aid provid-
ers that will actively interact with each other on
the basis of partnership and free competition; cre-
ation of an effective system of professional devel-
opment, generalization and dissemination of best
practices and ensuring the exchange of experi-
ence for employees of the free legal aid system,
prosecutors, law enforcement agencies, courts,
lawyers, NGOs, volunteer movements, etc. At the
same time, it is necessary to improve the current
legislation in the field of free legal aid in terms
of formulating the responsibilities of the subjects
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of the right to free secondary legal aid and consid-
eration of the conceptual possibility of co-financ-
ing, taking into account the financial situation, cli-
ents of legal aid services.

Thus, the existence of a free legal aid system
in Ukraine is undeniable, but much remains to
be done to ensure that Ukraine reaches the level
of world standards of social, legal and democratic
life that will enable it to feel equal among other rule
of law states.
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Neran I. M., BoHpapeHko K. C. OcobnuBocTi cncremu 6e3onnaTHoi NpaBoBOI AONOMOIU
B YKpaiHi Ta KpaiHax EBponencbkoro Coro3y

Cmamms npucesiyeHa 0ocidxeHHI0 ocobrniueocmel HalaHHS 6e30rnamHoi npasoeoi dornomoau
8 YkpaiHi ma kpaiHax €epornelicbko2o Coro3y. Y cmammi pO3KpUmo €eegostouilo meopemuydHUx
ysi8rieHb cymHocmi 6e3ornnamHoi npasoegoi doriomMoau, 3abe3nedeHHs rpasa froduHU Ha be3onnamHy
rpasosy doromoey, po3KpuUMo posib ma micye 6e3ornamHoi npasoeoi 00rnomMoau 8 MexaHi3mi 3axucmy
rpas i ceob0o0 r1toOuUHU | 2pomadsiHUHa, NpuHUUNU ii HadaHHs 8 YkpaiHi ma KpaiHax €gporelicbKo20
Coro3y; npoaHasizosaHo cyb’ekmu HalaHHS b6e3ornamHoi rpaeoeoi doriomMoau ma ix rnpagosi
rocrnyau 8 mexaHi3mi 3abesneqyeHHs rpaes i ceobod fOUHU i 2poMadsHUHA; Oxapakmepu308aHO
rpasosuli cmamyc Kameaopii epomadsiH, siKi Maromb npaso ompumamu be3onsamHy npasosy
doriomoay YKpaiHi, a makox ocobriugocmi ii HalaHHS1 8 KpaiHax €epornelicbko2o Coro3y i siKi, K
rpasusio, 3eepmarombcs 3a mako 0ornomMoe2or0 G0 Micuesux ueHmpis i3 HadaHHs 6e3orinamHor
8MOPUHHOI rpasosoi 0ornomoau; 3icmaeneHo MiXkHapoOHO-rpasosi crmaHdapmu, 0oceid couianbHO
egpekmusHo20 ma siKicHo2o HalaHHS 6e3ornamHoi rpasoeoi 0oromoau i3 cucmemor HadaHHS
be3soniamHoi npasoeoi doriomoau 8 YkpaiHi. Y crmammi doeedeHo, w0 0epxxasHa ronimuka y cgepi
HalaHHs 6e3ornamHoOi rpagoeoi dornomMoau rpyHmMyemscs Ha 8i0nogidHUX npuHyunax, a came:
8epxoeeHcmea npasa; 3akoHHocmi; docmyrnHocmi 6e3ornnamHoi pasoeoi doriomoau; 3abesrnevyeHHs
skocmi 6e3ornamHoi pasosgoi dornomMoeau, 2apaHmMoeaHo20 dep)xasHO20 YiHaHCy8aHHS. Oco6nuey
ysaay y cmammi rnpudinieHo 3’scyeaHHio disnibHocmi cyb’ekmie HadaHHS 6e3onamHoi npagoeoi
doriomoau 8 YKpaiHi ma kameezopii ocib, sKi Marome npaso ompumamu 6e3ornnamHy nepeuHHy
ma emopuHHy rnpagosy Ooriomozy. Y cmammi rpoaHarnizoeaHo ocobriueocmi 3akoHy YKpaiHu
«lpo 6esonnamHy npaeosgy AorilomMozy» y criiecmaersieHHi i3 3aKkoHO0aecmeoM ma rpakmuKom
€eponetickkoeo cyldy i3 rnpas MoOUHU ocmaHHiX pokie, GokymeHmamu OOH, eucHoskamu
BeneuiaHcekoi Komicii. 3anponoHosaHo nidxid, 32i0HO 3 sikuM cy6’ekmueHe rpaso Ha be3ornnamHy
rpasosy doriomoay 8ksiroHae no3umuesHuUli 0608’s130k deprkasu 3 ii 3abesrneyeHHs, o Hadae depxasi
docmamHbO WUPOKi QUCKPeUiliHI MOBHOBaXKEHHS W00 KOHMPOITHO 3a IKicmio makoi doriomoau. Lle,
y C80I0 Yepay, MOXe cmeoprosamu rneeHi 3a2po3u 07151 He3anexxHocmi adgokamypu.

KnrwouoBi cnoBa: 6e3ornnamHa npasosa dornomoea, ropududHa doriomoeaa, npasosuli cyrposio,
peanizauis npasa Ha doriomoay, iHcmumym adeokamypu, adgokam €C.
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