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CONFLICT OF INTEREST SETTLEMENT IN PUBLIC SERVICE

The scientific publication on the basis of the current legislation, the achievements of legal science
reveals the actual problems of the settlement of conflicts of interest in public-legal relations. It is
stated that the current anti-corruption legislation does not fully define the forms and procedures
of such confilicts settlement, which depends directly on their specificity, duration, content of the confilict
situation, etc. All this leads to difficulties in the settlement of conflicts by authorized entities.

The legislator’s approaches to ways of conflicts of interest settlement in public administration
activities are disclosed. The procedure and reasons for the use of measures of non-dependent
and external conflict of interest settlement are explained. It is noted that the choice of a specific measure
for the settlement of an external conflict of interests must be carried out objectively, taking into account
the interests of the person who has a conflict, the specificity of their official powers, in order to prevent
violations of the rights, freedoms and legitimate interests of individuals and legal entities.

Ways of applying measures of external settlement of conflict of interests are described in detail,
taking into account the type of conflict, its duration, the person in conflict, the person authorized to
resolve it, and the forms of settlement. In particular, it is noted that such measures as the transfer
of a person to another position, as well as his dismissal, shall be applied only by the head of the body,
enterprise, institution or organization. The decision on the application of other measures of external
regulation may also be taken by the direct supervisor of the person. The decision to remove a person
from performing a task, committing an action, taking a decision or participating in its adoption in a real
or potential conflict of interest may be taken both verbally and in writing. Decisions on the application
of other measures of external settlement are taken in writing.

Attention is paid to the gaps in the relevant legislation, specific proposals for their elimination are
determined by legislatively fixing the form of the decision of the head on the resolution of the conflict,
requirements for its organizational level.
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Introduction. The obligation to take measures
to prevent conflicts of interest is the one
of many requirements for a person who entering
the public service. The legislator puts on the head
of the body the responsibility to take a decision
on settlement of the subordinated person
conflict of interest. At the same time, the current
legislation defines the ways of conflict settlement
(external and independent) and does not detail
the forms of such settlement (oral or written), its
specificity, which directly depends on the type
of conflict of interest, the form of its notification,
time of occurrence, etc. All this requires a detailed
research of ways of conflict of interest settlement
in public-law relations.

Analysis ofrecentresearch and publications.
Among the works devoted to separate aspects
of the problem of conflict of interest, we can
distinguish such authors as T. Vasilevskaya,
V. Galunko, N. Korchak, V. Lugovoy, D. Lukianets,
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A. Mikhalchenko, S. Rivchachenko, V. Senik
and others. Such scientists as V. Aleksandrov,
V. Kolpakov, M. Melnik, S. Rogulsky, S. Stetsenko,
V. Tilchik, A. Tkachenko, G. Tuchak, I. Yatskiv. At
the same time, the conflict of interest settlement
has not been studied in a comprehensive manner.
The purpose of the article is to identify
the problems of legal regulation of the conflict
of interest settlement in public-law relations, to
determine specific proposals for their solution.
Presentation of the main material. In
accordance with Clause 1. Art. 28 of the Law
of Ukraine “On Prevention of Corruption” [1] to
public administration entities (in particular, persons
authorized to perform functions of the state or
local self-government, and persons equal to them)
are subject to the requirements, first, to take
measures to prevent the emergence of a conflict
of interest, secondly, to inform the supervisor or
other person in the way prescribed by law about
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the potential or real conflicts of interests, and,
thirdly, not to take actions and not make any
decisions until measures for settlement the conflict
are taken. How to settle the conflict is stated in Art.
29 of the Law — these are measures of external
and non-dependent settlement. From their content,
it follows that a conflict of interest can be settled in
two ways, firstly, independently, by a person who
has a conflict of interest without the involvement
of officials, and secondly, by external influence from
other authorized persons (its directors, the NSC,
other bodies and officials designated by law). The
measures of external conflict of interest settlement
are defined: 1) removal of a person from performing
a task, committing an action, taking a decision
or taking part in its adoption in the conditions
of a real or potential conflict of interests;
2) the use of external control over the execution
of a particular task by a person, the commission
of certain actions or decision-making; 3) restriction
of access of a person to certain information;
4) review of the scope of official authority
of the person; 5) transfer of person to another
post; 6) dismissal of a person. Specific measures
for the self-settlement of a conflict of interests do
not include the article under consideration, but it is
indicated that the result of their application should
be the deprivation of the relevant private interest
of the person who became one of the causes
of the conflict.

Depending on the type of legislative regulation
of ways to settle conflicts of interest, they can be
divided into: a) general (stipulated by the Law
of Ukraine “On the Prevention of Corruption”
[1]); b) special (they have their own specifics,
are determined by the laws regulating the status
of individuals and the principles of organization
oftherelevantbodies, forexample, the head of state,
people’s deputies, members of the government,
heads of central executive bodies, judges,
chairmen of local councils, their deputies, etc.).
Given this, the list of measures for the external
and independent settlement of conflicts of interest
envisaged by Article 29 of the Law is not exhaustive
and may vary depending on the peculiarities
of the service, the employment of the persons
concerned, and the specifics of the organization
of the activities of the relevant bodies, enterprises
of the institutions and organizations. The above
list of measures for the external conflict of interest
settlement is also not a certain sequence of their
application or choice. The choice of a specific
measure depends on a number of factors:
the type of conflict (potential or real), its duration

(temporary or permanent), the subject, which
it emerged (officials of state bodies, local self-
government, employees of other legal entities
of public law, persons providing public services,
etc.), subjects authorized for its settlement
(heads of state bodies, bodies of local self-
government, state and communal enterprises,
institutions, organizations of their divisions,
collegial bodies directly or with the participation
of the representative or the NACC body,
public associations), the presence (absence)
of the consent of the person to apply for a particular
measure, the form of settlement (oral or written),
etc. Let’s consider them in more detail.

Despite the fact that the rules of Part 1 of
Art. 29 of the Law does not specify the kind
of conflict of interest to which external measures
will be applied (although they are mentioned in
the following articles of the Law), it should be
emphasized that the purpose of their application —
the settlement — can be reached on a potential
conflict with the absence of the influence of private
interest in the objectivity or impartiality of decision-
making, or in the commission or non-execution
of duties during the performance of official
authority. Otherwise, there is a violation of conflict
of interest law, and the settlement measures will
be aimed at preventing the emergence of potential
or real conflicts of interest in the future.

Conflicts of temporary (one-time) nature are
regulated by suchameasure as eliminatinga person
from performing a task, committing an action, taking
a decision or taking part in its adoption in a conflict
of interest (Article 1, part 1, Article 29 of the Law).
Those conflicts that have a permanent nature
are settled by other measures envisaged in
paragraphs 3—-6 of Part 1 of Art. 29 of the Law.
Conflicts of both temporary and permanent nature
can be settled by an external control over
the performing of a particular duty by a person
(clause 2, part 1, Article 29).

Specificity of the subject, who has a conflict
of interest, causes the choice of the authorized
person action to settle it. Such measures as
the transfer of a person to another position, as well
as his dismissal, shall be applied only by the head
of the body, enterprise, institution or organization.
The decision on the application of other measures
of external regulation may also be taken by
the direct supervisor of the person.

The decision to remove a person from
performing a task, committing an action, taking
a decision or participating in its adoption in a real
or potential conflict of interest may be taken both
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verbally and in writing. Decisions on the application
of other measures of external settlement are taken
in writing.

The election of a measure of an external
conflict resolution of interests should be carried
out objectively, taking into account the interests
of the person in which it arose, the specifics
of its official powers, in order to prevent
violations of rights, freedoms and legitimate
interests of individuals and legal entities. In
any case, the election of a measure should be
sufficient to settle the conflict of interests (that
is, streamlining the activities of the persons
concerned) and, at the same time, minimally
possible interference with the performance of their
official or representative powers [2, p. 122]. An
external conflict of interest settlement is the area
of responsibility of the manager, other authorized
person or body, the level of which allows
and obliges to take measures to settle the conflict
of interest. Violation of legislation should recognize
supervisor’s decisions, instructions to the person
about the need for an independent settlement
of the conflict if it provides the application
of measures of external regulation.

Part 2 of Art. 29 of the Law sets a requirements
for the independent settlement of a conflict
of interests: 1) a person settles a real or potential
conflict of interests; 2) measures to settle
the conflict are committed by a person who has
a conflict; 3) a person who has a conflict can
solve it independently; 4) the settlement is carried
out by depriving the relevant private interest;
5) deprivation of private interests shall exclude
any possibility of its concealment: 6) providing
the direct supervisor with confirming documents
for deprivation of the relevant private interest.
Despite the fact that the concrete measures
of such a way of settlement are not defined by law,
their example is the transfer from official to another
person management the enterprise and corporate
rights in the manner prescribed by law (Article
36 of the Law).

Let’s consider more specifically the measures
of external conflict of interest settlement.
The removal from the performance of a task,
commission, decision-making or participation in
its adoption consists in the transfer of authority
to make a decision or to act from another
person in conflict. It is used in the aggregate
of the following conditions:: 1) to a real or potential
conflict of interest; 2) the conflict of interests is
exclusively temporary; 3) applied by the decision
of the head of the relevant body, enterprise,
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institution, organization or head of the relevant
structural unit in which the person works; 4) there
is the possibility of engaging in the decision or
action that created the conflict situation, another
employee of the appropriate body, enterprise,
institution or organization, regarding the fourth
condition, it should be noted that the list of such
persons should be expanded in the Law with
the decision-maker person (supervisor), who
can settle the conflict by making a decision or
performing conflicting actions by himself. The
supervisor’s decision can be taken both verbally
and in writing. The choice of the appropriate
form depends on how the employee was
assigned duties that caused a conflict of interest.
If the conflict arose as a result of the receipt
of oral instructions from the head or the current
performance of official authority, the decision to
remove and engage another employee may be
taken orally, of course, it does not preclude the use
of written form. In cases where the conflict was
reported to the head of the writing, the performing
of the authority is entrusted to the employee by
an administrative act (for example, an order to
carry out an audit of the enterprise, inclusion in
the certification committee, other written order,
etc.), then the decision of the relevant head
of the considered an external settlement should
be taken in writing.

Restrictions on access to information as
an external conflict resolution measure have
many features in common with the previous
one — it is used in the event of a potential
or real conflict of interest, upon the decision
of the head of the relevant body or the head
of the relevant structural unit in which the person
works, there is the possibility of engaging in
work with the corresponding information that
creates a conflict situation for another employee.
Distinctive features are, firstly, the type of conflict
(only a long-term, permanent nature, in cases
where the conflict has a one-time character,
it is necessary to apply such a measure as
the removal from the execution of the assignment,
the commission of actions), and, secondly, there is
the possibility of continuing the duty performance
by the person whose access to information was
limited. The law does not establish the type
of such information. According to Art. 1 of the Law
of Ukraine “On Information” [3], information is any
information and / or data that can be stored on
physical media or displayed in electronic form.
Therefore, the restriction of access is applied to
the information, not the document that contains it.
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In our case, it is the information with the limited
access. Even if a person at the time of performing
his duties has an access to certain information by
using an official digital signature or key, but such
information may be obtained from open registers or
databases (for example, the Unified State Register
of Legal Entities, individuals-entrepreneurs
and public formations, the Electronic System for
Disclosure of Stock Market Participants, etc.),
the restriction of access to such information does
not settle the conflict of interest. Access should
be restricted to the official information contained
in documents, internal correspondence, memos
related to the performance of supervisory powers,
decision-making, or collected in the course
of investigative activities or other activities that are
not assigned to state secrets. In this case, the work
of a person must be permanently connected with
access to a particular type of information that is
the sphere of his private interest.

Therefore, the decision of the manager to
restrict the access of a person to certain information
should include: a justification for the application
of this measure; a specific list of restricted access
information and an indication of the means by which
it will be implemented (for example, the removal
of an electronic key); limitation period (until the conflict
of interest loses relevance); data about the person
entrusted with work with the relevant information. It
means that the decision should be made in writing.

The goal of the scope of authority review is to
exclude (replace to others) from the employee
functional duties the powers — reasons of a conflict
of interest. It can be applied only with a whole set
of the following conditions: 1) when the conflict
of interest is real or potential; 2) if the conflict of interest
is permanent and is related to the specific powers
of the person; 3) applied by the decision of the head
of the body, enterprise, institution, organization or
corresponding structural unit in which the person
works; 4) review of the duties does not exclude
the possibility of continuing the performing other
powers of the person; 5) other officials of the body,
enterprises, institutons and organizations may
be assigned powers that were excluded from
the person. This measure of external control should
be distinguished from: limiting access to information
(Article 31 of the Law), transferring a person to another
post (Article 34 of the Law); changing essential
conditions of civil service (Article 43 of the Law “On Civil
Service”); transfer to another job, change essential
conditions of work (Article 32 of the Labor Code).
The decision to review the scope of the authority
of the person is taken in writing.

Transfer, dismissal of a person due to
the existence of a confiict of interest. The common
features of these external conflict resolution
measures are: they are applied to a real or
potential conflict of interest with a permanent
nature; decision-maker is the head of the body,
enterprise, institution or organization. The decision
to transfer a person to the other position is
taken in cases where other measures of conflict
settlement cannot be applied, while the other
position is free and corresponds to the personal
and professional qualities of the person. As we
see, the Law does not specify what type of post
the person should be transferred to. The answer
to this question is contained in the legislation
that determines the particularity of a certain type
of service or employment. Thus, persons whose
work is regulated by the Law of Ukraine “On Civil
Service” [4] may be transferred without compulsory
holding of the contest for another equivalent or
lower vacancy in the same or another state body,
including in another location. The post of civil
service belonging to one group of remuneration,
taking into account the jurisdiction of the state
body, is equally recognized. Accordingly, a lower
position should be considered a post belonging to
the lower wage group, as well as a post with a lower
level of jurisdiction, albeit within the same group
of remuneration. If a civil servant was appointed
to a position without a contest, he cannot be
transferred to a higher post without a contest.

The law also states that the transfer of a person
to another post can only take place with his
consent.

Dismissal from the position of the person
who caused the conflict of interest is the most
severe measure of the external conflict of interest
settlement, which, in addition to the above general
conditions, applies when the conflict cannot
be settled in any other way, including because
of the lack of consent of the person to the transfer
for another post, the absence of such posts or
the reluctance to get rid of the private interest that
has become the cause of the conflict.

The transfer and dismissal of a person are most
often used in cases where the conflict of interest
relates to direct subordination relations between
close relatives or other persons related to private
interest.

As with previous measures for conflicts
of interest settlement, the form of the decision is
not defined by law. Of course, it should be written.

Performing duties under external control is
a special measure of external conflict of interest
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settlement. This feature is based on the fact that
the employee, despite his private interest, makes
a decision and acts in a potential conflict of interest,
but by the decision of the head in the form
of control he has defined. The main purpose of this
measure is to exclude the influence of a person’s
private interest on the objectivity or impartiality
of decision-making, or taking action. It is applied
in the aggregate of the following conditions:
1) when the conflict of interest is real or potential;
2) the conflict of interests has a temporary
character, and in certain cases it can be permanent;
3) it is impossible to apply such measures to settle
the conflict of interests as removal of a person
from performing a task, restriction of access to
information and reviewing his / her official authority;
4) there are no reasons for the transfer of a person
to another post or for his dismissal.

Article 33 of the Law does not specify who
is authorized to decide on the use of external
control. Therefore, it can be decided by the head
of the body, enterprise, institution, organization,
and the head of the relevant structural unit
in which the person works. Proceeding from
the content of this measure and requirements
for its formalization, it is advisable to make such
decision by the supervisor of the level not lower
than the head of an independent structural unit, in
which the person works.

The choice of a specific form of external control,
as defined by the Law, is carried out taking into
account the peculiarities of the conflict of interests
that arose, the decision and / or action to be
taken, the competence of the persons involved
in the control, the requirements for the quality
of the performing work, the employee work
experience, etc.

Thus, the checking of the condition and results
of the person task performing, the commission of its
actions, the content of decisions or draft decisions,
adopted or developed by him or the relevant
collegiate body on issues related to the subject
of conflict of interest, by another employee,
chosen by supervisor, consists in the following
(retrospective) control of decisions or actions
taken by the person, who reported about conflict
of interests, on the subject of their objectivity, legality,
compliance with other requirements. This form
of control can also be applied to check the activities
of a collegial body, except when a non-participation
of a person who has a conflict of interest would lead
to the loss of the authority of such a body.

Such a form of control as the performing
the task, actions, the consideration of cases,
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preparation and adoption of decisions by a person
in the presence of the employee appointed
by supervisor consists in current (operational)
controlling, direct observation of the actions
and decisions taken in “real-time” (in tandem with
designated employee) for the purpose of prompt
detection and timely termination of violations that
may arise as a result of the influence of private
interest on actions and decisions objectivity or
impartiality.

The last form of external control is
the participation of the authorized person
of the National Agency for the Prevention
of Corruption in the work of the collegial body
in the status of an observer without the right
to vote. It applies in cases where the non-
participation of the person (who reported about
conflict and is a member of the collegial body)
in decision making by this body will lead to
the loss of its authority. The decision to apply
this form is taken by the relevant collegiate body.
The decision defines only the form of external
control, which is reported to the National Agency
for the Prevention of Corruption, that identifies
an authorized person to participate in the work
of the collegial body as an observer. Although
the participation of such a person in the voting is
excluded, during the work of the collegial body it
may be found violations of legislation in the field
of prevention and counteraction to corruption.

The legislator has defined the main
requirements for the content of the decision
on the implementation of external control. It
defines the specific form of control authorized to
carry out the control of the employee, as well as
the responsibilities of the person in connection with
the use of external control over the performance
of the task, the commission of its actions or
decision-making. Taking into account this, the most
optimal form of the decision taken by the head
of the decision on the use of external control
should be written regulations, which has a certain
procedure of preparation and registration.

Conclusion. Despite the broad legal
framework and the interpretation of external
and non-dependent conflict of interest settlement,
there are practical problems with their application,
due to gaps in detailing such measures,
determining the forms of managerial decisions,
requirements for the organizational level of such
a supervisor, etc. The decision to eliminate
a person from performing a task, committing
an act, taking a decision or taking part in its
adoption in a real or potential conflict of interest
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Mactyx I. [I. BperyntoBaHHA KOHIKTIB iHTepeciB Ha Nyb6nivHin cnyxoi

Y Haykoeili nybnikauii Ha 0CHO8i YUHHO20 3aKOHOdascmea, A0CsizHeHb HOPUBUYHOI HayKuU PO3KPU-
8alombCcsl akmyarbHi npobremu speayntoeaHHs KOHIiKmie iHmepecie y rnybniyHo-rpasosux 8iOHo-
cuHax. KoHcmamyembcs, Wo YUHHe aHmMUKopynuitiHe 3aKOHO0aecmeo Hero8HOK MIpPOK 8U3HaYaEe
opmu ma ripouedypu 8peayrioeaHHsT makux KoHgikmie, wo 6e3rnocepedHbO 3anexume 8id ix
crieyucgbiku, mpusasnocmi, amicmy KoHrikmHoi cumyauii mouwo. Bce ye npusgodumse 00 ckrialdHo-
wiie speayrnoeaHHs1 KOHGIikmie i3 60Ky yrioeHo8aeHux cyb’ekmie.

Poskpumo nidxodu 3akoHoOasuss wodo wWirisixie epeayirogaHHs1 KOHQIikmy iHmepecig y Oisisib-
Hocmi ny6rniyHoi admiHicmpauii. Po3’sscHeHO rnopsidok ma nidcmasu sukopucmaHHs 3axodie camo-
CMIUHO20 ma 308HIWHbO20 8peayrto8aHHs KOHGIIKmMy iHmepecie. 3a3Ha4yaembcs, Wo 0bpaHHS
KOHKpemHo20 3axo0y w000 epeayrito8aHHs 308HIWHL020 KOHGrikmy iHmepecie mae 30ilicHo8a-
mucsi 06°eKmugHO, 8paxosytoHuU IHmepecu ocobu, sika Mae KOHQIIkm, crieyugbiky ceoix cryxbo-
8UX MOBHOBaXEHb, W06 3anobiemu MopyweHHsIM rpas, ceob0d ma 3aKOHHUX iHmepecie hi3u4HUX
ma ropuduYHUX OCib.

LHemanbHo onucaHi criocobu 3acmocysaHHsi 3ax00i8 308HIUIHb020 8Pe2yrt08aHHS KOHIIKMy
iHmepecie 3 ypaxysaHHSM murly KOHGIkmy, ioeo mpusanocmi, ocobu, 8 SKOi BUHUK KOHGrIiKm,
ocobu, 8rnosHo8axXeHoI Lio2o gpeayntoeamu, hopMu 8peayroeaHHs. 30Kpema, 3a3Hadaembcsi, W0
PILUEHHST NP0 YCYHEHHS1 0COobU 8i0 8UKOHaHHS 3aB80aHHSs, 8HUHEHHS Qil, NPUUHAMMS PILEHHS YU
y4qacmi 8 lio2o npulHamMmi 8 ymMogax peasibHO20 YU romeHUitiHO20 KOHGIIKmMy iHmepecie Moxe
6ymu npuliHAMO 5K 8 YCHIl, mak i nucbMmosil ¢popmi. PilueHHs1 rnpo 3acmocyeaHHs iHWUX 3axo0dig
308HIWHBO20 8peayrin8aHHs ¢rid npuliMmamu fuwe nucbMoeo. Taki 3axodu, sk nepesedeHHs1 ocobu
Ha iHwWy nocady, a maKoX ii 38i/IlbHEHHS, 3aCMOCO8YHOMbLCS MIfIbKU KePI8HUKOM opaaHy, nidnpuem-
cmea, ycmaHo8u, opaaHi3auii. PilueHHs po 3acmocyeaHHs iHWUX 3axo0ie 308HIlWLHb020 epeayIio-
8aHHs Moxe bymu npuliHamo b6e3rnocepedHiM KepigHUKOM abo KepieHUKOM 8i0rnogidH020 opaaHy,
niénpuemcmea, ycmaHosu, opaaHizauii.

3eepmaembcs ysaza Ha rpoeanuHu y 8i0rnosiOHOMYy 3aKOHO0a8cmei, KOHKpemHi rpono3uuil
w000 iX YCYHEHHS 8U3Ha4YaroMbCs WIISIXOM 3aKOH00a84020 3aKpinieHHs QpopMuU PilleHHST KepieHUKa
w000 8peayneaHHsI KOHGIIIKMY, auMoa WOoA0 Lio2o opeaaHi3ayiliHo20 PIieHS.

KnwouoBi cnoBa: koHgriikm iHmepecie, nybniyHa admiHicmpauis, nomeHUiliHUl KOHQIKmM
iHmepecis, pearnbHUl KOHGIIKM iHMepecie, 3axo0u 308HIUWHBLO20 8peayriio8aHHs, CaMOCMIilHi
3axo0u epeayrio8aHHs.
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