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KPUMIHATNIbHE NMPABO TA KPUMIHONOTIA;
KPUMIHAINTbHO-BUKOHABYE NMPABO

YOK 343.01

FO. KO. Konnomueuy

KaHOauoaT pUaNYECKMX HayK, OOLIEHT,
[AOLEHT kadheapbl YrorloBHOMO npasa

HauunoHanbHoro YHUBEPCUTETA «Opecckas ropnagnyeckasa akagemMma»

WOEA T'YMAHU3MA B YITOJNTOBHOM NPABE YKPAUHDI

Cmamebs nocesiweHa udee 2ymaHu3aMma 8 yeorioeHom npase. TodHumaemcs npobrnema nepe-
OCMbICIIEHUST CMbICII08020 COOEPXXaHUS MpUHyUNa aymaHuama ¢ yyemom rnompebHocmel cospe-
MeHHO020 obwecmsa. [Mpednazaemcs nonoXxume 8 0CHO8Y MOHUMaHUS fpuHyuUna 2ymaHusma udero
yBaxeHuUs U 83auMHOU omeemcmeeHHOcmuU nu4yHocmu, obwecmea, 2ocydapcmea. Cghopmyrnu-
poBaHO rMoHsIMuUe MpuHyuna 2ymaHudma, komopoe credyem 3akpenumb 8 Y20/108HOM KOOeKce

YKpauHsbil.

Knio4yeBble cnosa: npuHyun eymaHusma, ripuHyun 83auMHOU 0mMeemcmeeHHOCMU, yeaxxeHue

rpas 4Jeriogeka, Yyernosekonobue, munocepaoue.

MoctaHoBKka npobnembl. OOLWEN3BECTHO,
4yTO B chepe YrornoBHOro npaesa MNPUHUMN ryma-
HM3Ma nmeeT gBa 3HavyeHud. C OgHOW CTOPOHBI,
OH nposiBndeTcd B obecnevyeHnn Ge30nacHOCTU
YyerioBeka, a C ApPYron — HanpaeneH B OTHOLLEHUU
MU, BWHOBHBLIX B COBEPLUEHMW MNPECTYNNEeHWUNA.
MpyHUMN rymMaHM3Ma Hallen npaBOBOe 3aKpe-
nneHne npu opMynuMpoBaHMM 3adad YroroBHO-
ro 3akoHogaTenbCTBa U crneumanbHbIX NPaBOBbIX
WHCTUTYTOB, TakUX KaK Ha3Ha4YeHWe HakasaHus,
0CBOOOXAEHME OT YrofIOBHOW OTBETCTBEHHOCTM,
ocBoboXaeHWe OT HakasaHus UK OT ero oToblI-
BaHWUSl, OTBETCTBEHHOCTb HECOBEPLUEHHONETHMX.
OpHako B 0OLLECTBE BO3HMKNM OnNpeaeneHHble
NPeAnOCHINKMA Ansi NEPEOCMbICIIEHMS MOHMMaHUS
npvHUMNa rymaHmamMa B yroriloBHOM npase.

Bo-nepBbiX, AnuTenbHas OUCKYCCUSI MexXay
OypXyasHbiMM N COBETCKMMU YyYeHbIMU (B Xope
KOTOPOW Kaxablh [oKasblBar yMaHU3M CBOMX
noen) nokasana, YTo, MPUKPbIBasicb 'yMaHUCTU-
yeckumm ungesmm (ngesmm o 4ernoBekonobun),
MOXHO OCYLLECTBNATb OOy MONMUTUKY, Oaxe
OCHOB@HHYH0 Ha Hacunumu.

Bo-BTOpbIX, NOCNe oTka3a OT MapKCUCTCKO-Ie-
HUHCKOW MOeoriormm B OTEYECTBEHHOW topuanye-
CKOM Hayke MOCTEeNeHHO Havanu OTKasblBaTbCs
OT TEPMMHA «JIMYHOCTbY, 3aMEeHsIsi ero TEPMUHOM
«4yernoBek». CMbICITOBOE 3HA4YEHNE TEPMMHA «INY-
HOCTb» B JENCTBYHOLLEM 3aKOHOAATENbCTBE ObINO
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notepsiHo. Mges o ToM, YTO rymMaHu3M yTBepxaa-
€T LIEHHOCTb YernoBeka Kak JIMYHOCTM, ero npa-
BO Ha cBoboay, cyacTbe, pa3BuUTME, NPOSIBIEHNE
CBOMX criocobHocTen, Obina 3abbiTa.

B-TpeTbux, Ha ypOBHE  TEOPETUYECKOro
1 0bblAEHHOro CO3HAHWSI CNOXMUNOCh yoexaeHue,
4YTO rymMaHu3M — 3TO 4YerioBekontobue, mmnocep-
Ove, cocTpagaHue, YTo NPUOPUTETHOE 3HAYEeHne
ansa obwecTtsa u rocygapctea MMEKT MHTEPECHI
OTAENbHO B3ATOW NMYHOCTW. [JaHHoe ybexaeHue
asnsetcs mucom. M rocygapcteo, n obLiecTso,
N OTAENbHO B3siTasl NIMYHOCTbL NPecrneayoT B nep-
BYIO0 oyepeb CBOM COOCTBEHHbIE MHTEPECHI.

AHanu3 nocnegHuUx uUccregoBaHWUM U ny-
OnuKauun. Yxe npowno To Bpems, Korga yde-
Hble B paMKax JormaTu4eckoro nogxoga pabota-
NN UCKMIOYMTENBbHO Hag COBEPLUEHCTBOBaHMEM
OENCTBYIOLLEro 3akoHogaTenbCTBa C Lenbio obe-
crneYyeHns eaMHoobpasHoOro NpMMEHEeHUsT 3aKoHa.
MI3MeHeHNss MWPOBO33pEHUST M MNPaBOCO3Ha-
HUA 4YenoBeka, 0OYCroOBMEHHble rnobanbHbIMK
npoueccamn, NPOUCXOASLWMMA BO BCEM MMPE,
3aCTaBMAT YYEHbIX (B TOM YMCne 1 B cdepe yro-
NIOBHOrO npaea) McKaTb HOBbIE UOEN U CMbICHIbI
BO BCEX Hanpa.rieHusiXx Hayku. He ctan ucknioye-
HMEM W MPUHUMN TymMaHu3ma. HOBbIM CMbICIIOM,
OCHOBaHHbIM Ha YBaXXEHWM, MbITAOTCHA HAMOSMHUTb
OaHHbIA NPMHUMN yYeHble B cdhepe Teopum npaea
(O.B. Tpuwyk, C.N. MakcmumoB, X.B. Conomuak)
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n yronosHoro npaea (B.A. Tynsakos, A.C. Oudaus
n gpyrue).

Llenb ctaTbu — HaNoONHUTbL NPUHLMN FYMaHW3-
Ma B YrOflOBHOM MpaBe HOBbIM CMbICMOBbIM CO-
OepXXaHMem C y4eToM NoTpebHOCTEN COBPEMEH-
Horo obuecTBa.

U3noxeHne ocHoBHoro matepuana. Kakou
Obl He Obina Halwa MUcTopusi, OT Hee Henb3s OT-
kasatbcs. Ee Hago MpuHATb, 0CO3HATb OLUMOKM
N C OOMKHbIM YBaXX€HMEeM OTHECTUCb K 3acnyram
npeaLwecTByOWMX MOoKoneHun. B topuanyeckon
nutepatype copMmpoBanocb MHeHue, cornac-
HO KOTOPOMY COBETCKOE YrofIOBHOE NMpaBO HOCK-
N0 SIPKO BbIP@XEHHbIN KMAcCoBbIA XapaKTep,
MOCKOSIbKY OCHOBbIBANIOCb Ha MAEONOorMM Mapk-
cu3Ma-fieHMHM3Ma, KoTopasi No CBOEW CyTU sIBNs-
€TCS YernoBEKOHEHABUCTHUYECKONM, YTO A0Ka3aHOo
Tparmdeckon nctopmnen CCCP [1, c. 114].

Bonpoc 0 4enoBeKOHEHaBUCTHUYECKOW CyTU
MapKCUCTCKO-NTEHMHCKOM MAEeonormMmM cran npea-
MeToM 0BCyXaeHns ydeHbix elle 0o cosgarHus Co-
BeTckoro Coto3a. Tak, B 1916 roay. H.A. bepases
nucan: «PeBontouMoHHaa CTUXMA OTPULAET LiEH-
HOCTb NIMYHOCTU. <...> CTpaluHee BCEero To, 4To B
peBontoLMM NOAABNSETCSA U TMOHET NMNYHOCTL. <...>
Yenoek UcTpebnsieTcst BO UMS UAeW counanunama
n nponetapmarta» [2, c. 83-84]. B cBoMX paHHMX
nponseegeHusax K. Mapkc n ®. SHrenbc, onposBep-
rast 06BMHEHMSA 00 YHUYTOXEHUN INYHOCTK, Nrca-
NN, Y4TO AOMMKHA ObiTb YHUYTOXEHA HE JIMYHOCTb
BoOOLLE, a NUYHOCTb «OypiKya, TO eCcTb DypKyas-
Horo cobcTBeHHMKa» [3, c. 588].

PeBontoumun, npoucxogdwime B Mupe Ha npo-
TSDKEHMM BCEW UCTOPUKN CYyLLLECTBOBaHUSA YernoBe-
yecTtBa (Hanpumep, HugepnaHackaa peBonoums
XVI Beka, AHrmnuinckas pesonouuns XVII Beka,
MepBaa u Btopas amepukaHckne peBoOnOLNN,
pesontoumn 1848 n 1871 rogoB Bo PpaHuum,
Pesontoumss 1905 roga u PeBpanbckass peBo-
nouna 1917 roga B Poccun), cBMOETENbCTBYIOT
O TOM, YTO MOYTU BCE MOMUTUYECKME PEBOSIOLMM
He3aBMCMMO OT MecTa U BPEMEHU UX MPOXOXAe-
HMA BrekyT 3a cobon uctpebneHne 4enoseka
BO MM$ Kakon-nnmbo ngemn.

TeM He meHee Bonpoc 06 aHTUIyMaHHOW CYLLIHO-
CTW MapKCUCTCKO-NIEHUHCKOW naeonorum npoaon-
Xan ocTtaBaTbCs MPegMETOM OUCKYCCUM Mexay
OypXyasHbiIMM W COBETCKMMM YYEHbIMU LaXe
nocrne cosganuna Cosetckoro Coto3a. bypxxyasHble
yYeHble MblTanucb «4oKasaTby, YTO B MapKCK3-
MEe-NEHUHN3ME «TEOPETMYECKUA aHTUIYMaHU3M
npeasapsieT» BCO PUNOCOMUI0, Hay4HbIN KOMMY-
HM3M He 3aHMMaeTcsi NpoGnemMor NMUYHOCTU, UM

«COBEPLLEHHO yTpayeH CMbICI TOro, YTO eCTb Ye-
NOBEK», K KOTOPOMY MpeabsABnseTcs nuwb Tpebo-
BaHWe OTKa3a OT ero cambiX CYLLECTBEHHbIX NpaB
B NOMb3y MOHM3Ma KOMNEKTUBHOM Xn3Hu [4, c. 5].

B cBoo ovepenb CTOPOHHUKM MapPKCUCTCKO-J1e-
HUHCKOW naeonormm o6ocHOBaHHO, MO UX MHEHUIO,
cunTanu, YTo Teopmsa U NpakTMka KOMMYHU3Ma —
3TO rymaHuam B genctesun. OHM nogyvepkmsanu,
4YTO MONUTUYECKME, NUYHbIE, WHAMBUAOYAIbHbIE
npaBa, KOTOpble 3aKOHOOATENbHO [AeKnapupy-
totca OypxKyasvew, B AENCTBUTENbHOCTU UMEIOT
A58 IMYHOCTN BECbMa HU3KYHO LIEHHOCTb B CBSA3N
C OTCYTCTBMEM WX pearnbHbIX rapaHTun [5]. Odum-
unanbHO OesTenbHOCTb KOMMYHUCTUYECKOM nap-
TMn GbiNa HanpaeneHa Ha co3gaHve obLecTBa,
Ha 3HaMeHWM KOTOpPOro HayepTaHo «Bce Bo uwms
yenoBeka, Bce Anga bnara 4enosekay». Peyb wna
00 obuecTBe, B KOTOPOM «uaen ceobodbl, npas
YyenoBeka, [OOCTOMHCTBA JIMYHOCTU HaMOSHEHbI
peanbHbIM cogep)xaHnem, obecnevmBaeTca eanH-
CTBO NpaB W 00s13aHHOCTEN, OEWNCTBYIOT OLHU
3aKOHbl 1 HOPMbl HPABCTBEHHOCTW, OAHa AUCLM-
nnMHa Ans BCEX M KaXaoro, cknaabliBakTcs BCe
bonee GnaronpusiTHbIE YCrOBUSI AN1S1 BCECTOPOH-
Hero pasBuTUSA NNYHOCTU; FOCMOACTBYET NOASIMHHO
ryMaHucTnyeckas MapKkCUCTCKO-NIEHMHCKas Maeo-
norns, HapoAHbIM MaccaM OTKPbIT 4OCTYM KO BCEM
NCTOYHMKaM 3HaHMWs, co3gaHa nepegoBas couma-
nucTrnyeckas Kynetypa, Bbupatowasa B cebsa Bce
nyyiee 13 obLLemMmMpoBon Kynetypbi» [6, ¢. 10].

Crop mexgy OypXyasHbiIMU W COBETCKAMM
YyYEHbIMM CBUOETENLCTBYET O TOM, 4YTO npobne-
Ma 3aKnto4yaeTcd He B caMOW maee rymaHusma,
a B cnocobax, BbiOpaHHbIX AN €e peanu3auumu.
K. Mapkc n @. JHrenbc nucanu o coumanmsme
Kak O CUCTEME MWNocepauvs, r'yMaHHOCTU, MuUpa
1 3ab0Tbl, HO pearibHOE ero BOMJOLLEHNE OKa3a-
N0Cb CUCTEMOW BOMM K BractTu M peanusauun
NIMYHBIX aMOMLMIA, YTO U moaTBepauna Tparude-
ckasa ncropuss CCCP. BoamoxHo, gabbl nsdexartb
noBTopeHnsa owwmnbok, B Oyayuiem Heobxoammo
KOHKPETU3NpPOBaTb 3TUYECKNE OCHOBbI B3aMMOOT-
HOLLEHWs Nioder Opyr ¢ APYroM M OKpyXaroLum
MUPOM.

lymMaHucTU4eckne naemn kak cuctema B3rnsgoB
3apogunucek B XIV — XV Bekax, nony4vB 3Ha4u-
TenbHOEe pacnpoCcTpaHeHue U pa3BUTUE B IMOXY
BospoxaeHusa n 6ypxkyasHbix pesontoumi XVII —
Hauyana XIX BekoB B 60opbbe NporpeccuBHbIX CUI
nNpoTnB eoaanbHO-COCMNOBHOMO YrHETEHUSA U ay-
XOBHOW AUKTaTypbl uepksu [7]. BO3MOXHO, noa-
TOMY TYMaHW3M He TEUCTUYEH U HEe NPUHUMAET
«CBepXbecTecTBEHHOE» BuaeHue mupa [8]. N'yma-
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HU3M YTBEPXKOAET LEHHOCTb YernoBeka Kak JIMYHO-
CTW, ero npaeBo Ha cBoboay, cyacTbe, pas3BUTHME,
nposiBreHne cBoux crnocobHocTen [7]. Ota Kpa-
cvBasi uges npueerna K ToMy, YTO YenoBeK 3aHsn
mecTto [ocnoga. B nepuog Hay4HO-TEXHUYECKOro
nporpecca oH obbsaBun cedbsa Beiclumm Pasymowm,
TEM CaMbIM YBENMYMB CUIY CBOEN BNacTu 3a CYeT
NPUHMKEHNS 3HAYMMOCTUBCETO OCTaNbHOIo, YTOCY-
LecTByeT Ha Halwen nnaHete u BO BceneHHon.

YenoBek, obnagarolnin penurno3HbiM MmUpo-
BO33pPEHNEM, XUBET, OCO3HABAs CBOK IPEXOBHYHO
npupoay, n ctpemutcs K bory yepes nobpoaertens
M nokasiHme. YenoBek, BOCMUTAHHbIA COrMMacHO
npuHUMNaM TrymMaHu3Ma, OCO3HaeT CBOK LiEH-
HOCTb C MOMEHTa POXAEHUA OO CaMOW CMEpPTHU.
[Mpn STOM €My HUKOMY HUYEero He Hago AoKasbl-
BaTb, OH HWKOMY HWYEro He AOSKEH, OH LIEHEH
cam no cebe. OgHako BO3HMKAET BOMPOC: NOYEMY,
HECMOTPS Ha CBOE BENMYME N LIEHHOCTL, YEIOBEK
HaxoauTcsa B gucbanaHce Kak C OKpyKatoLmm Mu-
poM, Tak 1 ¢ cammm cobon?

CWHOHMMOM crioBa «TyMaHW3M» CYMTaeTcs
CNoBO «4ernoBekontobue». JlloboBb sBRsieTCs
4YyBCTBOM, KOTOPOE 4acTO BO3HWKAET Ha Oeccos-
HaTenbHOM YypoBHe. YyBCTBO OTpaxaeT cybb-
E€KTMBHOE OLEHOYHOE OTHOLUEHWE K pearnbHbIM
unn abcTpakTHbIM obbekTam. Mo aToW NpuYnHe
nto60Bb YaCTO HOCUT CTUXUNHBIA XapakTep u nme-
€T MHOXeCTBO nposiBneHnn. OHa MOXET ObiTb
Kak BOOXHOBMSAKOLWEN, Tak U paspyLunTensHon. Bo
UMs NtoOBM YENOBEK MOXET COBEPLUUNTL Kak MoA-
BUI, TaK M MPEeCTynfeHne, nosToMy HeLenecoo-
OpasHo paccMmaTpuBaTb €€ B Ka4eCTBE KITHOYEBOMN
NnOoen Mex4erioBe4eckon KOMMYHUKaLUMM Ha MUp-
CKOM YpOBHe (rocyaapCTBEHHOIO U NPaBOBOrO pe-
rynupoBaHusi). JTloboBb NEXUT B OCHOBE peEnurn-
03HOWM upgeonormn. Ee penuvrnosHoe TonkoBaHue
CMocOoBHO yaepxaTb Ntoaer OT NPOSIBNEHUNR 3ro-
n3ma, ogepP>XXMMOCTN N HEHABUCTMW.

Ha mupckom ypoBHE B OCHOBE MexXyenoBeye-
CKMX OTHOLLIEHMI JOSMKHA NexaTb naes yBaXeHus.
B otnvumne ot uyBcTBa nobBM yBaKeHME — 3TO
OOHO M3 BaKHeMWnx TpeboBaHWU HPaBCTBEHHO-
CTW, NogpasyMeBalolLLiee Takoe OTHOLUEHUE K flto-
OSM, B KOTOPOM MNpakTU4eckn (B COOTBETCTBYHO-
LUMX OEUCTBUSX, MOTUBAX, @ TakKe B coLManbHbIX
YCIOBMSAX XM3HN 00LLLECTBA) MPU3HAETCA JOCTOMH-
ctBO nnyHocTtu [9, c. 323]. BeccnopHo, cmbich,
BKIaAblBaeMblil B NMOHATUE «yBaXKeHWEe», 3aBUCUT
OT YPOBHS pa3BMTKSA 0OLLLECTBA, ero UCTOPUK, Tpa-
ONUUIA N KyNbTYpbI.

dopmanuam U1 ynpouwleHue, XapaKTepHble
ANl COBPEMEHHOro obLLEeCTBaA, BbITECHUIN U3 WH-
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OnBMayarnbHOro 1 obLeCcTBEHHOIO CO3HaHNSA npesa-
cTaBneHne ob yBaxkeHun, KOTOpoe npeanonaraet
JOBepue K noasMm, BHUMATENbHOE OTHOLUEHUe
K ux ybexgeHusmMm n yCTPeMIIeHWUsIM, YyTKOCTb,
BEXNNBOCTb, [AENMKATHOCTb, CKPOMHOCTb. JTO
B UTOre McKasmno noHUMaHue crnpaBegsiMBoCcTy,
paBeHCTBa MnpaB, BO3MOXHOCTU yAOBMNETBOPEHMS
WHTEPECOB NtoaeN.

Ccbinasicb Ha ctatbn 23-24 Pycckon [lpas-
abl, H.W. KopxaHckuin nucan: «Haww npegku
ObINIM 04YeHb 0OMAYMBBLIMKU, OYeHb Gepernu 1 3a-
LLMLLANKN CBOK YECTb U JOCTOMHCTBO. [laxe 06Ha-
XXeHne Mmeya 6e3 ero NpUMeEHEHUs CYNTaNoCh TSK-
KMM OcKopbrneHnem M HakasblBaroCb Mpogaken
(aeHexHbIM wTpadom B 1 rpusHy)» [10, c. 37].
Hawwu npegkn 6epernun cBor YeCTb M JOCTOMHCTBO
BNnoTb Jo Pespanbckon pesontoumn 1917 roga
B Poccun, B xome KOTOpor Obina yHUYTOXEHa
anuTa obliectBa, a BMECTe C HEN U 3nUTapHbIe
npeacTaBneHns o Yyectu u goctomHctee. CoBeT-
CKasi anuTa TaKke NnoHMmarna BaXHOCTb YBaXXeHMS
KaK OCHOBbl MEX4YEIOBEYECKON KOMMYHMKALMN.
B Tlporpamme KommyHucTtuveckon naptum Co-
BeTckoro Cotosa 6bio npegycmoTpeHo: «llapTtus
npuaaet GonbLUIOE 3HAYEHNE BOCMMUTAHUIO BbICO-
KOW rpakgaHCTBEHHOCTU JNYHOCTW, YBaXeHUs
K COBETCKMM 3aKOHaMm W MpaBuiiaMm Couunanmctu-
YECKOro OBLLUEXUTUS, HENPUMUPUMOCTHU K JTHoObIM
HapyLIEHMSIM COLManNUCTUYECKON 3aKOHHOCTU, ro-
TOBHOCTW aKTMBHO y4acTBOBaTb B OXpaHe MnpaBo-
nopsigka» [6, c. 54].

B coBpemeHHOM 0O6LlecTBE MNyCTOCMOBME,
CKBEPHOCIOBUe, napagHocTb U hopmanuam cra-
N HEOTHEMSIEMOWN YacCTbl0 MONUTUYECKON U 06-
LLLIECTBEHHOM XM3HWU. HecmoTpsa Ha aT1o, Gornbluas
YyacTb Ntoder MHTYUTUBHO OLLYLLAT BaXXHOCTb
yBaXXeHWs1 [OCTOMHCTBA, cBOOOAbLI M NpaB YenoBe-
Ka co CTOPOHbI rocyaapcTBa u obuiectsa. o pe-
3ynbTatamMm aHOHMMHOIO aHKETMPOBAHUSA, KOTOPOE
nposogunock B 2017 rogy C NOMOLLbIO CTyAEH-
ToB HaumoHanbHoro yHuBepcuteta «Opecckas
topnanyeckas akagemusi», M3 510 onpoLLeHHbIX
292 yenoseka OTBETWIN, YTO N'YMaHW3M — 3TO yBa-
»XEeHMe OOCTOMHCTBA, cBOOOAbLI M NMpaB 4YeroBeka,
154 oTBETWMNN, YTO ITO YernoBekontobue, 64 oTee-
TWUMW, 4TO 3TO MUIIOCEpPANE.

OTHOCUTENBbHO HEeAAaBHO yYeHble Hayanu nog-
HMMaTb BOMPOC O 3HAYEHUWN yBaXeHus Ans npa-
BOBbIX B3aumogencteBun. Tak, C./. Makcumon
cuntaet: «[loanuHHOM pearnbHOCTLIO MpaBa OKa-
3blBAETCS HE CTOSbKO XXECTKUIA MexaHn3m BnacT-
HOrO MPUHY>XOEHWUS, CKOMbKO TOHKas nayTuHa
0COObIX MeEHTanbHbIX COCTOSIHUA — MpPaBOBbIX



Cepis: NMpaBo, 2017 p., Ne 4 (58)

cmbicnioB.  OcHoBononarawwumMm  NpaBoBbIMU
CMbicnamu (yCTaHOBKaMu NpaBoCO3HaHUSA) BbICTY-
nawT dyHaameHTanbHas 06513aHHOCTb yBaXaTb
4yy)xoe MpaBoO W AOMNOSHsLWas ee 0b6s3aHHOCTb
oTcTamBaTb cOOCTBEHHOE npaBoy [11, c. 241].

MHTepecHbIMM  NpeAcTaBnsloTCa  HayuyHble
nccnegosanma O.B. Mpuwyk n X.b. Conomuak,
MOCBSILLIEHHbIE  MO3UTMBHOW MPaBOBOM OTBET-
cTBeHHOCTU. 1o MX MHeHu, 4YyBCTBO CrpaBen-
NMBOCTU OTHOCUTEMbHO MO3UTUBHOW MPaBOBOWN
OTBETCTBEHHOCTU, KOTOpPOe MnobyXaaeT K npaso-
MEepHOMY NMOBEAEHWNI0 1 TEM CaMblM BOCMUTLIBAET
OTBETCTBEHHOE OTHOLUEHWE K BbINOMHEHNO BO3-
NOXEHHbIX 06A3aHHOCTEN, BKMNIOYAET Takue ane-
MEHTbI: 1) YyBCTBO YBaXXEHMS K NpaBy; 2) YyBCTBO
TONEepaHTHOCTY; 3) YyBCTBO ryMaHHOCTU; 4) 4yB-
CTBO 3aKOHHOCTW; 5) 4yBCTBO COBECTU; 6) YyBCTBO
4yecTun; 7) 4YyBCTBO COBCTBEHHOrO AOCTOMHCTBA
[12, c. 186-191].

O 3Ha4yeHWM yBaXKeHus 4118 NpaBOBbIX B3anUMO-
OENCTBUN NULLIYT 1 B HAYKe YrofOBHOrO Npaea. Tak,
npogeccop B.A. TynakoB cpeay OCHOB Moparib-
HbIX NMMMUTOB BBEAEHUS, MPUMEHEHUS U onpeae-
NEHHOr0 U3MEHEHWsT YrONOBHO-MPABOBOro 3anpe-
Ta HasBasn yBaXXeHWe Kak NPUHLMM afeKBaTHOCTU
3anpeta [13, c. 2-4]. A.C. Ousiua B cBOMX OMUC-
CepTauMOoHHbIX UccnegoBaHusix, ceblnasch Ha bu-
6nuo, 060CHOBLIBAET NEPBOCTENEHHOE 3HAYEHNe
oXpaHbl OYXOBHOIO Mupa YernoBeka C MOMOLLbIO
3anpeToB u Kapbl. icxoga ns aToro, K Lensam yro-
MNOBHOrO npaea U YronoBHOro Kogekca YKpawuHbl
A.C. Ousius oTHecna obecnevyeHne oxpaHbl YeCTH,
OOCTOMHCTBA, NpaB u cBobop YenoBeka v rpaxaa-
HWHa OT NPECTYNMeHN C MOMOLLbIO Kapbl U npea-
ynpexaenusa [14, c. 22].

Noes yBaxeHust yenoBeka, rpaxxgaHckoro 06-
LLeCTBa, YKPanHCKOro Hapoaa, NpeaLecTBy oL MX
nokoneHun ewe B 1996 rogy Hawna oTpaxeHue
B npeambyrne KoHcTuTyumm YkpauHbel. Viges ysa-
XEeHUs SBNAETCA HPaBCTBEHHOW OCHOBOW MHO-
X MexgyHapogHO-NpaBoOBbIX akToOB: Bceobuen
Aeknapauun npas YvernoBeka; Jeknapauum npas
pebeHka; MexayHapogHoro nakta 06 9KOHO-
MUYECKNX, COLMAnbHbIX WU KyNbTYpPHbIX MNpaBax;
MexayHapogHoro nakrta O rpakgaHCKuMx 1M nonwm-
TMYeckux npasax; [eknapauuu O nuvkeBMaauun
BCcex (OOpPM HETEPnMMOCTU W [UCKPUMUHaLMUU
Ha OCHoBe penurun nnu ybexaeHunin; OCHOBHbIX
NPUHLMMNOB M PYKOBOAALLMX MOMOXEHUN, Kaca-
IOLLMXCA NpaBa Ha NpPaBoOBYK 3aLMTy U BO3Me-
WweHve yuepba ons xepTB rpybbix HapyLIeHUN
MEeXAyHapOAHbIX HOPM B 06nacTu npaB 4ernoBe-
Ka U CepbesHblX HapyLIEHUN MeXOyHapOoOHOro

rymMaHmTapHoro npasa; KoHBeHuun 06 oxpaHe
1 noowpeHnn pasHoobpasnst HPopm KynbsTypHOro
camoBblpaXeHus; MexayHapoaHOW KOHBEHLUU
AN 3aWMTbl BCEX MWL OT HACUITbCTBEHHbIX UC-
Ye3HOBEHWUN U TaK ganee.

B yronosBHoOM npaBe YKpauHbl MAeSA yBaKeHUs
oTpaxeHa dopmanbHo. C ogHOM CTOPOHbI, yro-
NOBHbIA 3aKOH 3anpeTunt XecTokne, MydnTenb-
Hble, MO30psLLNE U YHUXKAIKOLLME YenoBeYeckoe
OOCTOMHCTBO HakasaHusi, a C APYron — ycTaHo-
BWT Haka3aHue 3a MNPecTynfeHnsa npoTuB CBO-
6oabl, YeCcTM M OOCTOMHCTBA NMYHOCTU. Camo
no cebe OTCYTCTBME IXECTOKUX, MYYUTEIb-
HbIX, MO30PSALMX U YHWXKAIOLWNX YenoBeyeckoe
OOCTOMHCTBO HakasaHui He CBUAETEeNbCTBYET
00 yBaXWTENbHOM OTHOLUEHUM K MPECTYnHK-
Ky U He Bcerga Bbl3blBAeT YBaXEHWE K Yronos-
HOMY 3aKOHY CO CTOPOHbI 3aKOHOMOCIYLUHbIX
rpaxgaH. M3 510 onpolweHHbix 4YeroBek 218
OTBETW/MN, YTO MbITKM U YNIEHOBPEaUTENbCKUE
Hakas3aHWs [OOJKHbl MPUMEHATLCA U CEroaHs.
CywecTtBoBaHne Pasgena Il «[MpectynnexHns
npotme cBob6oabl, YECTU U OOCTOMHCTBA JIMYHO-
ctn» B OcobeHHOM 4YacTu YrornoBHOro Kopekca
YKpavHbl elle He O3HayaeT, YTo B caMOM pas-
Aene ectb CTaTbW, KOTOpble npegycmaTpusa-
nn 6bl OTBETCTBEHHOCTbL 3a HenocpeacTBEHHOe
nocsaraTtenbCTBO Ha YeCTb U JOCTOMHCTBO.

HanonHuTb AYyXOBHO-HPaBCTBEHHbLIM coOAEep-
»XaHWeM HOPMbI YTOMOBHOIO NpaBa MOXHO 6bINo
Obl 32 CYET OTpaXeHus1 B HEM MnonoxeHusi Bee-
obuen geknapaumm npae YernoBeka, KacatLle-
rocs BO3MOXHOCTU OrpaHuW4yeHusi npaB U CBO-
6opn yenoBeka. B yactn 2 ctatbun 29 Bceobluen
AeknapauMm npae 4erioBeka MNpeaycMoTpeHo,
4YTO NpK OCYLLEeCTBMEHUN CBOMX NpaB u csBobosa
KaXKablA 4YenoBeK OOIKEeH noaBepratbCsl TOMb-
KO TakMM OrpaHuMYeHusM, Kakme yCTaHOBEHbI
3aKOHOM WUCKMIOYUTENBHO C Lienbio obecneyeHus
OOJDKHOTO MPU3HAHUA U yBaXKeHUs MpaB U CBO-
604 Opyrvx u yOOBrETBOPEHUs1 crnpaBenmBbIX
TpeboBaHMin Mopanu, obLecTBeHHOro nopsaka
n obuiero 6rnarocoCcTosAHUA B 4EMOKPATUYECKOM
obLlecTBe.

Vpes npuopuTteta o6LLe4enoBeYecknx LeH-
HOCTelN Hag BCEMW OPYTMMWU LEHHOCTAMU YpeBa-
Ta Cepbe3HbIMM HEeraTUBHbIMU MOCNEACTBUSMMU
Ons rocygapcTea, obuwiectsa U OTAENbHO B3ATOM
nnyHoctn. A.W. Bonko cnpaBensivBo 3amMeTus:
«OTKpelmBasacb OT OronTenoro KrnaccoBoro nog-
XO[a MPEXHEro pexuma, HOBble Opakynbl BeayT
o0LWecTBO B APYryw KpawHOCTb, abconTmnsu-
PYIOT JIMYHOCTb M YacCTHbIN MHTEpecC <...> XOTS
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«craBonpaBve» MHOMBWOOB He Tak yX U 6e3o-
6moHO — OHO aToMm3MpyeT obLLEeCTBO, Ae3opra-
HU3yeT CUCTEMY YynpaBneHus, genaeT obbiBaTens
0e33almTHLIM Neped HacuimMem W nopokammy»
[15, c. 53-60].

OTcytcTBME  B3aMMHOW  OTBETCTBEHHOCTMU
Mexay NMYHOCTbI0, 06LWEeCcTBOM M rocy4apCTBOM
npuBOANT K cnegylowmm nocnencrtemsam. l[ocy-
0apcTBO, He cnocobHoe obecneynTb 3aKOHHOCTb
N NopsaoK, MUP WU eOUHCTBO CTpaHbl, a Takke
OpraHu3oBaTb CBOE «OMallHee X03SNCTBOY, Te-
pseT CBOW aBTOPUTET U MNoALepXKKy obuiecTsa.
OOLecTBO, KOTOPOE HE YBaXaEeT CBOMX YJIEHOB,
TONKaeT MX K WFHOPUPOBAHUIO OOLLENPUHATBIX
npasun nosegeHns. Y fIM4HOCTU, NULLEHHON Nog-
Oepxkn obuwectBa M rocygapcrBa, BO3HUKaET
anaTusi, kotopas no obpaTHON Lenovke nepeaa-
eTca obuwiectBy n rocygapcrtsy. [lpouecc passu-
Tns obwecTBa 3atopmaxumBaeTcs. Bce npuxogut

B ynazok.
Kputepuii BbiGopa Lenen yrornoBHOro mnpa-
BOMPUMEHEHMNS HeobxoamMmo pacwmpuTb

N yTO4HNTb. OH JOMXEH BblpaXKaTbCs B pa3yMHOM
BGanaHce MHTEPECOB NIMYHOCTU, OOLLEeCcTBa M rocy-
JapcTBa Npu MMHUMYME NMOTEPb, a Takke C yye-
TOM TPMEOWHOrO Havana OKpyXarwLero mupa:
BoxectBeHHoro (dyxoBHoro) — [lpupogHoro —
Yenoseueckoro. [1abbl COXpaHUTb YyBaXUTENb-
HO€E OTHOLLEHUE K YTONTOBHOMY 3aKOHY, B OCHOBE
npuvHUMNa rymaHn3ma B YrorloBHOM rnpaBe AOmK-
Ha nexaTb uges B3auMOYyBaXXeHUS U B3avMHOWN
OTBETCTBEHHOCTMW.

BbiBogbl 1 npeanoxeHus. NpuHuMn rymaHms-
Ma B YronoBHOM Kofekce YkpauHbl MOr Gbl ObiTb
OTpakeH TakMM obpasoMm:

— YronoBHbIN KOAEKC YKpauHbl Cry>kuT obecne-
YyeHMo 0e3onacHOCTM 4YenoBeka, o6LlecTBa, ro-
CyOoapcTBa M BCEro YernoBeyecTBa, HeobXxoaMMon
AN JOCTOMHOrO COCYLLECTBOBAHUSA NEPEYNCIEH-
HbIX CyOBbEeKTOB;

— KaXXAbl YernoBek 006s3aH cobnoaarb yronos-
HO-MpaBOBble 3anpeTbl, a B Clyyae WX Hapylle-
HWUS1 — NOABEPrHYTbLCA MEpPaM YroroBHO-NPaBoOBOro
BO3[ENCTBUS;

— 06LLecTBO MOXET peanu3oBbiBaTb CBOU Npa-
Ba, cBOOOAbLI N MHTEpeChl B Npeaenax ucropuye-
CKU CITOXUBLUNXCS NMPUHLMUMOB YronoBHOIO Npaea;

— rocygapctBo  00§3aHO  rapaHTUpoBaTb
BOCCTaHOBIMEHNE COLManbHOW ChnpaBeanvMBOCTU
1 cBoboay OT NPOTUMBOMNPABHbLIX 3M0YNOTPEONEHUI
BracTu.
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Konowmieub 1O. 1O. Iaes rymaHiamy B KpumiHanbHoOMy npasBi YkpaiHu

Cmammio nipucesiyeHo idei’ eymaHi3My 8 KpuMiHarbHoMy ripasi. [lidHiMaembcs npobriema re-
PEOCMUCIIEHHS CMUCII08020 3Micmy MPUHUUY 2yMaHi3My 3 ypaxyeaHHsM rompeb cydacHO20
cycninscmea. [NpornoHyembCs1 MoKnacmu 8 OCHO8Y PO3YMIHHS MPUHUUMY 2ymMaHi3aMmy idero noesaau
ma e3aeMHOI 8idrnoesidanbHOCMi ocobucmocmi, cycnifiscmea, depxxasu. CebopMyribO8aHO MOHSIMMS
MPUHYUNy 2yMaHiamy, sike eapmo 3akpinumu 8 KpumiHaribHOMYy KOOEKCi YKpaiHu.

KnrouoBi cnoBa: npuHyun aymaHiamy, npuHyuUn e3aeMHoi 8idriogidanibHocmi, rnosaza rpas siodu-
Hu, toduHonnbemeo, munocepos.

Kolomiiets Yu. Yu. The idea of humanism in the criminal law of Ukraine

The article is devoted to the idea of humanism in criminal law. It raises the problems of rethinking
the semantic content of the principle of humanism, taking into account the needs of modern society.
It is proposed to put in the basis of understanding of the principle of humanism the idea of respect
and mutual responsibility of the individual, society, state. It is formulated the concept of the principle
of humanism, which could be fixed in the Criminal Code of Ukraine.

Key words: principle of humanism, principle of mutual responsibility, respect for human rights,
philanthropy, mercy.
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