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Marynchak Ie. Issues of Basic Criteria of Determination of Residential Status of the Taxpayer
In the article the author researched main principles of financial and legal relationships between a

person and a state: residence, permanent and principal residence (habitual abode). The author proposes
to consider the relevant criteria as hermeneutical range of determination of residency status. The author
focuses on interpretation of the legal category of “habitual abode”. The article studies issue of theoretical
and practical values, provides a critical analysis of tax legislation of Ukraine. The shortcomings of the
current procedures for obtaining residential status are also researched in the article. Legislation is
inherently static, whereas the tax and legal validity is dynamic, it always develops and is instable. Usual
legislative mechanisms do not have time to respond to changes in the object of legal regulation.

It is noted that within the reform of the tax system of Ukraine positive steps towards the formalization
of the necessary constituent elements of financial and legal relationships between a person and a state
were also taken into account. The Tax Code of Ukraine establishes the place of residence as the main
criterion for residential status, but absence of legal procedure for determining the place of residence,
either permanent or basic, eliminates this criterion.

Considering the abovementioned, the principal dwelling as a criterion for acquiring the status of a
resident cannot be applied towards foreigners and apatrides.

Therefore, despite the fact that according to Ukrainian legislation the place of living, permanent place
of living and taxpayers’ principal place of living are the main criteria for the emergence of financial and
legal relationships between a person and the state, it is necessary to clearly establish legislative
procedural characteristics on the right of determination of the residential status of an individual.
Insufficient legal regulation, absence of any theoretical developments and studies cause a situation
when legal provisions of tax residence is implemented arbitrary without taking into account scientific
developments. As for foreign studies, we should mention that peculiarities of historical development and
specific features of national tax systems, limit opportunities to use their experience in Ukraine.

This will promote the formation of well-established practice in the understanding and application of
such basic criteria for determining the financial and legal relationship between a person and a state as
“residence”, “permanent residence” and “principal residence” (habitual abode). In turn, it will improve
economic effectiveness of taxation, in general, and ensure fundamental human rights in tax relations.
This should be done because relations of taxation are especially complicated and controversial.

The author used general scientific and special methods of research: dialectical method of research of
procedural characteristics of residential status of an individual and determining in this context his or her
place of residence; formal dogmatic (legal and technical) research method to determine the nature of the
terms “residence” “permanent residence” and “principal residence” (habitual abode); comparative
analysis of legal norms of Ukrainian legislation and EU member states.

Key words: fiscal residence, permanent residence, principal residence, habitual abode, fiscal domiciles.


