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O. I1. Pa64yuHcbka

[OKTOP IOPUANYHUX HaYK, AOLEHT
KnacuyHum npuBaTtHUi yHiBepcuTeT

3HAYEHHA NPUHLUUNY 3AKOHHOCTI AnA ®YHKLUIOHYBAHHA CUCTEMU

NMOKAPAHb

Y cmammi npoaHanizogaHo 3Mmicm MpUHYUMNYy 3aKoHHOCMIi ma ocobnugocmi io2o peanizauii 8 ac-
rniekmi nobydosu ma ¢hyHKUiOHy8aHHs1 cucmeMu rokapaHb 8 YKpaiHi.
Knroyoei cnosa. npuHUUnu KpuMiHasibHO20 ripaea, fNPUHYUN 3aKkoHHOCMI, cucmema rnokKapaHb,

ropieHsinbHa cy8opicmb rokapaHb, nepestiK nokapasb.

I. Betyn

UunHHun KK YkpaiHu He MICTUTb HOpMU, LLO
BM3Ha4yana 6 npuHUMNU KpMMiHanbHOro npasa,
Ha LUe HeoOHOPa3oBO BKa3yBaTW BITYU3HSHI
HaykoBLi. BoHW HanonernveBo pekoMeHayloTb
3aKkpinUTM B KPUMiHanNbHOMY 3aKOHOAABCTBI
NPVHUUNM KPMMiHanbHOro npasa Oinbl wmpo-
KO 1 To4vHO [1, c. 89; 2, c. 53-54], ockinbkun 3a-
KPIiMNfeHHs B 3aKOHi MPUHUMMIB PO3LiHIOETLCS
3aco00M BTINIEHHS B HbOMY MOSOXEHb NpaBa 1
AOKa3oM TOro, Lo 3aKoHo4aBelb He CBaBifb-
HUW NMPU CTBOPEHHI 3aKOHOL4aBYMX MPUMUCIB, a
obmexeHu npasom [3, ¢. 24].

MprHUMN 3aKOHHOCTI nopss 3 iHwuMn® BU-
3HAETLCA O4HMM 3 OCHOBHMX i HanMbinbLL Bax-
NUBKUX cneuianbHUX NPUHUMMIB KPUMIHANBbHOMO
npaea, ki 6a3yloTbCsl Ha BiJOMUX 3 Kypcy Teo-
pil aepxaBu Ta npaBa 3aranbHO-NPaBOBUX
npvHuunax [4, c. 129]. MNMpu ubomy OAHi HayKo-
BLi Ha3MBalOTb MPUHLUMM 3aKOHHOCTI cepep 3a-
2asbHO-Npasosux NPUHLUMNIB, WO Ail0Tb Y Kpu-
MiHanbHOMy MpaBi HapiBHi 3 rymaHiamom, ge-
MOKpPaTU3MOM, MPUHLMMNOM B3aEMHOI BigMNoOBi-
aaneHocTi [5, ¢. 8; 6, ¢.12; 7, c. 67], NnpyHUM-
NMoM BEPXOBEHCTBA MNpaea, 3abe3neyeHHsAM ri-
OHOCTi ocobu [8, c.12-14], HeBiABOPOTHOCTI
KpUMiHanbHOI BiANOBiganNbHOCTI Ta chnpaBea-
nmneocTi [9, c. 24].

[HWI HayKoBLi BM3HaYalOTb MPUHLMIM 38KOHHO-
CTi cepen crieuiarnibHUX MPUHYUNIG KpUMIHarbHO20
npasa” [10, c.25; 11, c.177]. OkpeMi HayKoBLij

' 1) ckan anounHy SiK MiacTaBy KoUMIHANGHO! BiANOBiAAms-
HOCTI; 2) BignoBigarnbHiCTb 3a HasBHOCTI BUHY; 3) CNpaBeanvBIiCTb
KpMMiHarbHOI BiANOBiAanbHOCTI; 4) rymMaHiaM KpuMiHanbHoOI Bia-
nosiganbHocTi;  5) ocobucTUI  xapaKTep  BiAMOBiAarnbHOCTI;
6) iHOMBiQyani3avito KpYMiHarbHOI BiANOBIAANbHOCTI | MOKapaHHS.

Cepeq HMX Ha3vBalOTb 30Kpema Taki: BignoBiganbHICTb
NULLIE 33 BYMHEHHS! CYCTiNbHO HEGE3MEYHOro AisHHS, WO Mic-
TUTb CKIag, 31104MHY, 0COBUCTY BIiOMOBIAANBHICTb, HEBIABOPOT-
HICTb KpUMiHanbHOI BiQMOBIAANBHOCTI, ryMaHi3m, cnpaseanu-
BiCTb; 3aKOHHICTb, MPUHLMN PIBHOCTI rPOMafsaH nNepes 3aKoHOM,
NPUHLMMN EKOHOMIT KpUMiHanbHOI penpecii; NpUHLMN HopmaTuB-
HOMO BM3HAYEHHSsT Koma 3r0YMHHMX AisiHb, MPUMHUMM Bignosiga-
NbHOCTI 3@ HasiBHOCTI BWHW, MPUHLUMM CyKyNHOCTI BignoBigans-
HOCTI, MPWHUMM BIANOBIGHOCTI MOKApPaHHS TSHKKOCTI 3MOYMHY;
iHOvBiOyanisaLis KpMMiHanbHOI BiANOBIAANBHOCTI Ta MokapaH-
HS1; AEMOKPATM3MY; MPUHLIMN CyO'EKTUBHOI OCYAHOCTI, MPUHLMM
nepeBary NoM’siKLLYKOUMX BiANoBiAarnbHICTb 06CTaBUH, NPUHLMM
GinbLLOI KapaHOCTi rPyMoBOro 3r104MHY, MPUHLIMM MOBHOI KOM-
neHcauii 3anofisiHoOi 31I04MHOM LUKOAW; NPMHLMN AndepeHLiaii
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B3arani He nOAINSTb  KPUMIHANbLHO-MPaBOBI
NPUHLMMNK Ha 3aranbHi Ta creuianbHi [12, ¢. 35].

3asHayeHe HaOYHO OEMOHCTPYE Ppi3Hi Mia-
XO4M SIK LWOAO Knacudikauii, Tak i Woao 3micty
NPUHLMNIB KpUMiHanbHOro npasa. BogHo4dac
BMCINOBMNEHa B HayLui no3uuid, Wo cneuianbHi
KpYMiHarnbHO-NpaBoBi MPUHUMNN € NOXigHUMU
Bi4 3aranbHO-NpaBOBMX | HagineHi cneuudiy-
HAMW O3Hakamu BIiONOBIOHO A0 npegMety 1
MeTo4y NPaBOBOrO pPeryntoBaHHSA, OTXe 1N BU-
3Ha4YaTUCb BOHW MaloTb CaMe 3 LIX MO3ULLIN.

[pUHUMN 3aKOHHOCTI LWOA0 KpUMiHANbHOro
npaea copmynboBaHO Yy CT. 92 KoHCTUTyUIT
Ykpainu i poskputo B cT. 3 KK YkpaiHu, 3rigHo
3 5IKOH: 1) 3MOYMHHICTb AiSIHHS, @ TaKoX NOoro
KapaHiCTb Ta iHWIi KpMMiHanbHO-NpaBoOBi Hac-
nigKkyu BM3HavaloTbCA TiNbku UuM Kogekcow;
2) 3aCTOCYyBaHHSA 3aKOHY NPO KpMMiHanbHy Bif-
noBiAanbHICTb 3@ aHanorieto 3ad00pPoHEHO.

Il. MocTaHOBKa 3aBOaHHSA

MeTa cTaTTi — BU3HaA4UMTK Ta NpoaHanisyea-
TV NPUNKUCK 3aKOHY NPO KpUMiHanbHy Bignosi-
OanbHICTb, Y SIKMX PO3KPUTO 3MICT MpUHUMNY
3aKOHHOCTI npu popmyBaHHI Ta YHKLIOHY-
BaHHi YNHHOT CUCTEMU MOKapaHb.

lll. PesynbTatn

3akoHOaaBYi MPUNMCKU PO3KPMBAIOTL 3MICT 3a-
KOHHOCTi 1 MICTSATb BUMOTU, SIKi CPAMOBYIOTb 3a-
KoHoZaBUs Npy NoOya0Bi CMCTEMM MOKapaHb i ey
npu 3aCTOCYBaHHI OKPEMMX MOKapaHb, a came:

1) cucmemy riokapaHb 3aKpirneHo minbKu
8 KpumiHanbHOMYy KOOeKCi — ik Hacnifok, BOHa
Mae popmyBaTUCS 3 YpaxXyBaHHSIM KOHCTUTYLLIN-
HMX MPVHUMNIB, 3araribHOBU3HAHUX MPUHLMNIB i
HOPM MiXXHApOAHOro Npaea, LWo NpsiMo BUMMMB
3i 3micty 4. 1 c1. 3 KK. Tox i 3anponoHoBaHwui
NPUHUMM  ypaxyBaHHS HOPM  MiXXHapOAHOro
npasa npu nobydoBi cUCTEeMU MOKapaHb, Ha
HaLly AyMKY, € MPOSIBOM MPUHLMMNY 3aKOHHOCTI;

2) minbku 8 3akoHi 30ilicHeHO nodin mno-
KapaHb Ha OCHO8HIi ma 0odamkoei ma eu3Ha-
YeHO Crie8iOHOWEHHST MiXK HUMU. 3aKOH BU3Ha-
Yae nepernik BUAIB MokapaHb, SKi MOXYTb 3a-
CTOCOBYBaTUCb MKWLIE SK OCHOBHIi, MOKapaHb,
AKi MOXyTb OyTW Tinbku gogaTKOBMMMK, Ta Mo-

KpVMIHarbHOI BignoBiganesHOCTI; andepeHuialio Ta iHamBigya-
ni3auilo NokapaHHsl, LiNboBe MNpPU3HAYeHHs Ta paLioHanbHe
3aCTOCyBaHHs1 3aC06IB KPUMIHAIBLHOTO MOKapaHHs.
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KapaHb, SIKi MOXYTb 3aCTOCOBYBATUCL i K OC-
HOBHi, | K JOOAaTKOBI;

3) y 3akoHi mae bymu 4yimko ecmaHosrsne-
HUU po3Mip ma CMpOK roKapaHb, a MaKkoX MakK-
cumarsibHO MOBHO 8Ka3aHull xapakmep rnpasoob-
MexeHb Orisi KOXXHO20 8udy rokapaHHs. Lia Bu-
Mora 6esnocepedHbO MOB'A3aHa i3 KOHCTPYHO-
BaHHSAM caHKUii ctaTen Ocobnuoi YacTnHn KK
Ta 3aCTOCYBAHHAM iHLUMX HCTUTYTIB KpUMIHamMb-
Horo npa.a. Tak, BCTaHOBIEHHS MiHIMarbHOro 1
MaKCcMMaribHOro CTPOKy abo po3Mmipy MoKapaHHs
HanpsiMy BM3HA4Ya€ 3aKOHHICTb 3aCTOCYBaHHS
MiHIManbHOI MeXi Byab-sIKOro BUAy nokapaHHs y
TOMY pasi, KON BiH HE 3a3Ha4YeHU Yy CaHKLji
ctatti Ocobnmeoi yactnHm KK. Okpemi caHkuii
MICTSATb (DOPMYIIIOBAHHS Ha KLUTanT “KapatoTbCs
0OMeXeHHsIM BOJi Ha CTPOK OO0 TPbOX POKiB”,
“KapatoTbCs WTpadom 40 M'ATAecATM Heonoaart-
KOBaHMX MiHIMyMiB [JoxofiB rpomagsH’, “ka-
patoTbCs apeLUTom A0 LWeCTn Micauis” Towo. Ta-
KM YMHOM (POPMYIIOKOTLCS 1 OCHOBHI, 1 JoAaT-
KOBi MokapaHHs. MicTaTb BkasiBky Ha Heobxia-
HICTb 3BEpPHEHHS A0 BM3HAYeHUX Yy CTaTTaX 3ara-
nbHOi YacTuHn KK Mex nokapaHb i iHWi cTaTTi,
30KkpeMma, cT. 69, 70 Ta 71 KK;

4) 8u3Ha4yeHO ropieHsIIbHY MSKKicmb (Cy-
gopicmpb) eudig rnokapaHb, ypaxyeaHHsI SKOI €
oboeg’sa3kosuM siKk O 3aKkoHodasusi, mak i Ons
cydy. Ons 3akoHoAaBLUS LEe MONOXEHHS, Ha-
camnepes, Cryrye OpieHTMpoM npu nobynoBi
CaHKkuin ctaTen (4actmH ctaten) OcobnuBsoi
yactuHm KK, a ona cygy npu BUpPILWEHHI HU3KK
NUTaHb CTOCOBHO MPU3HAYEHHS1 MOKapaHHs
(4.2 cT.65,4.2,4.3¢T. 68, 4. 1cT. 69, CT. 69-1,
Y. 1,4.2cT. 70, u. 2 cT1. 71 KK), npu 3BiNbHEHHI
BiO BiAOyBaHHsI MOKapaHHS Yy 3B’'A3Ky i3 3aKiH-
YEHHSAM CTPOKIB AaBHOCTI BUKOHAHHSA OOBUHY-
BanbHOro BUPOKY, Npu 3aMiHi HeBigbyToi Yac-
TUHW MoKapaHHS BinbLl M'SKMM. YCTaHOBMNEHO,
LLIO 3aKOHOAaBeLb BUSABMSETLCS B pAai Bunaa-
KiB HEMOCNIOOBHMM i NOPYLUYE BUMOMN 3aKOHO-
AaB4yol TexHiKM npu Mo3Ha4vyeHHi BMAIB Moka-
paHb 3a CTyneHeM ix cyBopocTi. Maetbcs npo
Te, WO B OKPEMUX CTaTTsX 3aranbHOi YacTUHU
KK BiH BUKOPUCTOBYE AS1S1 LibOroO Pi3Hi TEPMIHN,
30Kkpema, B 4.2 cT. 65 KK — “6inbw cysopuli
8U0d rokapaHHs", “MeHW cysopuli 8ud rokapaH-
Hs", “6inbw cysope mnokapaHHs", “Bifiblu M'sKe
rnokapaHHs". Llinkom 3po3ymino, Wwo B nepLumx
OBOX BUNagkax MoBa nae npo pisHi BuAn no-
KapaHb. [Ina 3'sicyBaHHA NUTaHHA Mpo Tryma-
UYEHHS1 MOHATTA “OinblL M’'sike MoKapaHHSA™ cnig
3BEPHYTUCH, SK Lie BUTIKae 3i 3MmicTy 4. 3 CT. 65
KK po nonoxeHb cT. 69 KK, 3 akoi 3po3ymino,
L0 TakMm € OCHOBHE MOKapaHHs, HUX4Ye Big
HaMHWXY0i MeXi, BCTaHOBIEHOT B CaHKLi cTaT-
Ti (4actmHm ctatTi) Ocobnumeoi yactuHm KK,
abo binbw M'sKUl 8UO OCHOBHOMO MOKapaHHS.
ToX o4eBMAOHO, WO MOHATTS “Oinbll M'ske no-
KapaHHs” € WupwyMM 3a MOHATTS  “6inbw
M'sKul” abo “MeHw cysopul’ BUA NOKapaHHs.
Tomy BUMKOPUCTOBYBATU Lii MOHATTHA 5K TOTOXHi
(oaHoro cuHoHIMIYHOrO psay) He MoxHa. Hapasi
ue mae micue B cT. 82 KK, ska BM3Ha4ae nigcra-
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BM Ta YMOBM 3aMiHM HEBIAOYTOI YacTVHWU noka-
paHHSA “6inbw MSKUM'. 3 Ha3BM LjEi cTaTTi ove-
BMOHO, L0 MAETbCA Npo BinbLL M'sike NoKapaHHs,
ane 3MiCT CTaTTi MepeKoHye y TOMY, LLO MaeTbCA
came npo GinbLl M'sSIKMIA BUA, NOKapaHHsI, OCKiNb-
Kn, 3rigHo 3 4. 5 cT. 82 KK, go ocib, skum noka-
paHHs 3amiHeHe BinbL M'akum, Moxe ByTu 3a-
CTOCOBaHe YMOBHO-AOCTPOKOBE 3BiflbHEHHS 3a
npasunamu, nepeadadeHumn ct. 81 KK. Bigno-
BiOHO, BKa3aHa CTaTTd MOXe 3aCTOCOBYBaTUChH i
0o ociO, wo BigbyBaloTb MOKapaHHsA Y Buai Bu-
npaBHMX pobiT, cnyx0oBNX OOMEeXeHb Ans Bili-
CbKOBOCIY>XOOBLIB Ta TPUMaHHA B AucuMniiHa-
pHOMY GaTanbioHi. Y 3B'sI3Ky i3 LM 3anpornoHo-
BaHO BuMKNacTu Hasey cT. 82 KK y hopmyntoBaH-
Hi “3amiHa HeBigOyTOI YaCTUHM NokapaHHs GinbLu
M’AKUM BMOOM NOKapaHHA".

Llogo noHATTS “BGinbll cyBOpe MoKapaHHs”,
TO 3i 3micTy cT. 70 KK oueBugHo, Wo noertbea
TaKkoX NpO MOPIBHSAMbHY CYBOPICTb OOHOMO BU-
Oy MoKapaHHs 3anexHo Big po3Mipy abo cTpo-
Ky B MeXax CaHKLUii cTaTTi Ta npo OinbL cyBo-
pui BMA nokapaHHA. OpgHak cam 3akoHopga-
Belb Y TeKCTi Y. 2 cT. 70, Ha Hally OyMKY, He-
NpaBUSIbHO PO3MEXOBYE L MOHATTH, OCKIifbKK
3a3Havae, Wwo “...AKwo xo4a 6 3a ogunH i3 BYK-
HEHMX 3MOYUHIB NPU3HAYEeHO AOBiYHE no3bas-
NEeHHs1 BOMi, TO OCTAaTOYHE MOKapaHHSA 3a CyKy-
MHICTIO 3MOYMHIB BM3HAYAETBLCH LUNAXOM MO-
FMWHAHHSA Oyab-AKUX MEHW Cy80pUX MOoKapaHb
OOBIYHMM No36aBneHHsIM Boni”. Y Takomy paasi,
04eBUOHO, Mae BigOyBaTUCh MOPIBHSHHS came
Pi3HMX BMAIB NOKapaHb 3 N030aBnNeHHsSM BOI,
o n mae 6yTn BigobpaxxeHo B TEKCTi BigMNoOBi-
OHOI cTaTTi. Y 3B’A3KYy i3 YMM MNPOMOHYEMO Yy
TpeTboMy peyeHHi B 4. 2 cT. 70 KK cnosocno-
NyYeHHs “ByOb-SKMX MEHLL CyBOPWUX MokapaHb”
3aMiHWUTK CIOBOCMONYYEHHSM “Oyab-KMX MEHLL
cyBopux BuaiB nokapaxb”. Ockinbku B CT. 65 KK
3aKoHofaBeLb Onepye MoHATTAM “MeHLU CyBO-
pUA” 4mn “BinbLL CyBOPUIA” BUA MOKapaHHs, Ans
OeMOHCTpaLii X NOPIBHANBHOI CyBOPOCTI, TO Li
JediHilil MaloTb BUKOPUCTOBYBATUCH i B IHLLNX
ctattax 3aranbHoi YacTuHn KK. ToMy NOBWHHI
OyTu BHeECEHI BignoBigHi KOPEKTBK 30KpemMa 4O
4. 3 cT. 74 KK, y SKin crnoBocnonyyYeHHs “GinbLu
M'SKUI BWA NoKapaHHA” Crig 3aMiHUTK CIOBO-
CMONYYEHHAM “MeHW cysopull 8Ud MoKapaHHS";

5) cy0 moxe 3acmocosysamu, 8 Mmomy
qucni | npu 3amiHi rnokapaHHs, MminbKku maki
8udu rokapaHb, siki nepedbayeHi KK i minbku 6
momy rnopsidKy, sIK Ue 8usHa4yeHo 8 cmammsix,
W0 peariaMeHmyrme 3acmocy8aHHs moao 4Yu
iHWy eudy rokapaHHs. Tak, HenpunyCcTUMUM €
npu3HayeHHs: KoHdickauil ManHa y Bunagkax,
Konn BOHa He nepegbaveHa B CaHKUii cTaTTi
OcobnuBoi YactuHu KK; Tex came ctocyeTbes
i WTpady HesanexHo Bif TOro, Y1 € BOHO OCHOB-
HAM Y1 OO4AaTKOBMM MOKapaHHAM. HaTomicTb 3a-
CTOCYBaHHs1 NMOKapaHHs y BuAj No30aBreHHs Bil-
CbKOBOTO, CrieLjianbHOro 3BaHHs1, paHry, YnHy abo
kBanicikauinHoro knacy moxe 6yTu 3actocoBaHe
1 6e3 BkasiBkM Ha Hboro B cTaTTi Ocobnmeoi Yac-
™Hn KK, ane Tinbkn 3a ymoBM, WO ocoba, sikil
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BOHO MpU3HAYaETLCS, BUMHUMA TSHKKMA abo oco-
GIMBO TSHKKUIA 3ITOYUMH;

6) 6yOb-sIKi 8UHAMKU (OBMEXeHHs) y 3a-
cmocysaHHi 6yOb-sKo20 8uUQy roKapaHHsI Ma-
Iomb 3a3Ha4amuchb y cmammsix, Wo eu3Hayva-
tomb 3micm ma nidcmasu rpu3Ha4YeHHsT moao
Yu [HWOoe0o rnokapaHHs. Ha BUKOHaHHSA LbOro
NONOXEHHs 3akoHodaselb 6e3nocepeHbo Yy
TekcTi cT. 56, 57, 60, 61 Ta 64 KK HaBoauTb
BUYEPNHUIA Nepenik kaTeropii ocib, 4o sKMX He
MOXyTb OyTW 3acCTOCOBaHi MokapaHHs, perna-
MEHTOBaHi UMMM cTaTTAMU. TOX Yy BUNagky
Nnpu3HaYeHHsi NokapaHHsA Oyab-Akin 3 uiel kaTe-
ropii oci6 po3LUIHIOETLCA SIK MOPYLUEHHS 3aKOH-
HocTi. Cya He BMpaBi NepenT 4O MEHL CyBO-
poro BuAy MOKapaHHA y BUMagkax, KOfv CaHK-
Lieto 3aKOHYy, 3a SKMM 3acymxkyeTbcs ocoba,
nepenbayeHo nule Taki NokapaHHs, siki 3 orns-
Ay Ha il BiK Ta CTaH He MOXyTb ByTn OO Hel 3a-
cTtocoBaHi [13, c. 256-271]. Y Takux Bunagkax
cyQ, 3a HasiBHOCTI 40 TOro niacras, 3rigHo 3 4. 2
CT. 284 KIK, MNOBWHEH 3aKpUTU KpUMiHarbHe
NPOBaKEHHS | 3BiNIbHUTM OCODY Bif, KPMMiHamMb-
HOI BignoBiganeHOCTi abo NOCTaHOBUTU OOBUMHY-
BarbHUA BUPOK i 3BINbHUTK 3aCyAKeHOro Big, no-
KapaHHs;

7) y caHkuisix cmamel Ocobnugoi’ yacmuHu
KK MoxXymb eka3yeamuchb mirlbKu maki eudu ro-
KapaHb | MirbKu 8 makomy ropsioKy, sk ue 3asHa-
yeHo 8 cm. 51 KK. Mpu 3MiHax i AOMOBHEHHSX Ca-
HKUin cTaten Ocobnmeoi YacTvHu KK 3akoHopa-
BeLlb He MOXEe BKadyBaTu Taki BUAW NokapaHb, sk
He MICTATLCA B nepeniky nokapaHb. NpoTe Hapasi
Taki BUMagKkyM MarTb MicLie, Ha LLIO HEOOHOPa30BO
3ayBa)KyBarnu HayKoBL;

8) BIAMOBIAHO A0 3aranbHUX 3acag npu-
3HAYEHHSs NOKapaHHS 3acmocosysamu roKapaH-

Hsl, He 8Ka3aHe 8 caHKUii cmammi Ocobnusoi

yacmuHu KK, 3a sikoro 30ilicHeHa Keanichikauisi
3/104UHY, MOXIIUBO MINbKU y sunadkax crieuj-
anbHO 3asHayeHux y 3akoHi. LLlogo oCHOBHMX
BUAIB NoKapaHb TakWW BiOXig Big MeX CaHKUil
jonyckaetbca Ha nigctasi 4.1 cT.58, 4.1
CT. 62 Ta cT. 69 KK Ykpainu. oo gogaTtkoBux
nokapaHb, TO TakMMK BUMNaaKkamun chig BBaXkatu
3aCTOCYBaHHSA MoOKapaHHs y BuAi No3baBneHHs
npaea obiMmaT MeBHi nocagn abo 3anMaTuCb
MEBHOO AiANbHICTIO Ha niacTasi Y. 2 ¢1. 55 KK Ta
nokapaHHst y BuAOi NO30aBMeHHs1 BiICHKOBOIO,
cnevjanbHOro 3BaHHS, paHry, YuHy abo keanidi-
KauiHoro kracy Ha nigctasi cT.54 KK. VY
3B'A3KY i3 UMM € HEe3pOo3yMIfol Mo3uLlisi 3ako-
HoAaBLs, sIKy BiH BuknaB Yy cT. 77 KK, 3rigHo 3
AKOK Yy pasi 3BiNbHEHHS Big BiAOyBaHHSA MoOKa-
paHHs 3 BUNPOOyBaHHAM 0COBi MOXyTb ByTI Npu-
3HayeHi JofaTKoBi MokapaHHA y Buai wrpady,
no3baeneHHs Npae obimaTtn NeBHi nocagn abo
3aMMaTUCb NMEBHO AiANbHICTIO Ta no3baBneH-
HA BIICbKOBOrO, CreLianibHOro 3BaHHHA, paHry,
4YnHy abo kBanidikauinHoOro knacy, agxe, 3rigHo
3i cT. 54 KK, uen Bug nokapaHHA Moxe OyTu
NPU3HAYeHNI TiMNbKM 38 BUMHEHHS TSHKKOro abo
0COBIMBO TSXKKOrO 3M04MHy. HatomicTb cT. 75
KK ponyckae MoOxnuBiCTb 3BiNbHEHHS Bif Bioby-
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BaHHSI MOKapaHHs 3 BUNPoOyBaHHSIM Npu Npu3Ha-
YeHHi MoKapaHHS y BUAj BUMPaBHWX POBIT, Cryx-
00BOro OOMEXeHHs1 Onsi BiiCbKOBOCHTY>KOOBLB,
obmexxeHHs Bori, a TakoXk no3baBneHHs Bofi Ha
CTPOK He Oinbwe n'atv pokiB. BignosigHi Buan
nokapaHb nepenbayeHi 3a BYMHEHHS 3M0YMHIB
HeBenukoi abo cepedHbOl TSHKKOCTI, TOAI SK Mo-
30aBneHHs BICbKOBOrO, CreLjanbHOro 3BaHHS,
paHry, YnHy abo keanidikaliHoro kracy Moxe
npusHaYaTuCb TiNbKW OO OCID, 3acymKeHnX 3a Ts-
XKW Y OCOBNMBO TSHKKUA 3TTOYMH;

9) minbKku Ha nidcmasi 3aKkoHy cy0 MOXe
He npusHadumu Aodamkoge roKapaHHs, Wo
nepedbavyeHe 8 caHKuii cmammi (YacmuHu
cmammi) Ocobnueoi yacmuHu KK sk 0608's3-
Kose. Take NONoOXeHHA MICTUTb Y. 2 cT. 69 KK,
y SKil pernameHTyeTbCs, WO NPy NPU3HaYeHHI
BiNblW M’'AKOro MokapaHHs, HiX nepenbadveHe
3aKOHOM, Cy MOXe He Mpu3HavaTu AodaTkoBe
rnokapaHHsl, Lo nepeabdayeHe B CaHKUil cTaTTi
(4actnHn ctatTi) Ocobnueoi yactuHm KK sk
000B’'A3KOBE, 3a BUHATKOM BUMAAKIB MpuU3Ha-
YEHHSI NMOKapaHHS 32 BYMHEHMWI 3MOYMH, 3a KNI
nepenbavyeHe OCHOBHE TMOKapaHHs y BuAi
wTpady B po3mipi NoHag Tpu TUcAYi Heonodar-
KOBaHUX MiHIMYMiB JOXOAIB rpOMajsiH.

IV. BUcCHOBKM

MpyHUMN 3aKOHHOCTI agpecyeTbCs He TiNbKK
YMOBHOBAXXEHUM [EPXXaBHUM OpraHam, a 1 0co-
6am, BUHHUM Y BYMHEHHI 3M04YMHY. BOHW NOBUHHI
BinOyTV abo BMKOHATK MpU3HaYeHe M MokapaH-
Hs. MexaHiam 3abe3nedeHHs1 peanisauii LpOro
00OB'A3KY BM3HAYEHWI Y KPMMIHANbHOMY 3aKo-
HOOABCTBI Ta iCHye y ABOX BapiaHTax: 1) 3amiHa
nokapaHHs GinbLL CyBOPVM MOrO BUAOM MpW He-
BMKOHaHHI NEBHMX BMAIB NMokapaHb (Hapasi B KK
YKkpainu Tinbkn 4. 5 c1. 53 nepenbayae Taky 3a-
MiHY); 2) KpuMiHanisauis okpemmnx ¢opm  yxu-
NEHHS Bif BiAOyBaHHSI NPU3HAYEHOrO MOKapaHHsI
(cT. 389, 390 KK Ykpainn). MpuHUMN 3aKOHHOCTI
TiICHO NOB’A3aHWI i3 BUPILLEHHAM MUTaHb K MO-
OynoBu, Tak i (PyHKUIOHYBaHHSA cuUCTeMM Moka-
paHb, OCKINbKM (HOPMYE O3HaKM Ta BraCTUBOCTI
CMCTEMM MoKapaHb. ByMMorn 3akoHHOCTI Bigobpa-
XKYHOTb CMPSIMOBaHICTb, 3yMOBIIEHY 3MICTOM HOPM
npasa. Ha BigmiHy Big NpvHUMMIB, SKi BTIMNOKTb
3MICT 3aKOHHOCTI, YMHHWX B YCiX cdoepax cycnifib-
HOI QisrIbHOCTI, BUMOTM 3aKOHHOCTI® MOB'sidaHi 3
OKpEMMMU BUAAMW LiANbHOCTI MEBHMX CyO’eKTiB
[14, c. 47]. Bonu € opyanyHUMK ymoBamu (npa-
BUINamm) BTINIEHHS B XXUTTS NPUHLMNIB NpaBa, sk y
cdhepi NpPaBOTBOPYOCTi (a came Tako cepoto €

! 1) 3aBe3rieyeHHsl BIANOBIIHOCTI 3MICTY 3aKoHy NoTpebam
XKUTTS, WO Moxe 3abe3nedyBaTuch iX po3pobKoto Ha HayKOBil
OCHOBI; 2) 3abe3neyeHHsi BEPXOBEHCTBA 3aKOHY LLOAO iHLIMX
npaBoBKX akTiB; 3) 3abe3neyveHHsi CBOEYACHOCTI CTBOPEHHS
3aKOHy Ta MOro BiAMIHM 3 AOTPUMAaHHSM MEBHOI npouenypw;
4) 3abe3neyeHHs CTabiNbHOCTI NPaBOBOro akTy, GinblLL TpuBa-
1oro CTpoKy Aii; 5) BMAaHHA NpaBoBMX akTiB Y Tin dhopMi, sika
nepenbaveHa 3akoHOM. Bumoramu 3akoHHOCTI B ccbepi pearni-
3auii Nnpaea €: 1) HasABHICTb CrielianbHUX Ta FOPUANYHNX Mexa-
Hi3MmiB, siki 61 3abe3nevyBanu peanisaujio npaea (3okpema [o-
TPYMaHHA Ta BUKOHaHHA ODOB'A3KiB); 2) rapaHTOBaHe SKiCHe
3aCTOCyBaHHA 3aKOHy; 3) MpaBurbHe TIyMadeHHsi MpaBOBKX
HOpM; 4) cTabinbHICTb CyA0BOI NPaKTUKA TOLLO.
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Psa6uunHckas E. . 3HayeHue npuHUMNA 3aKOHHOCTU Ansi PYHKLMOHUPOBAHMUA CUCTEMbI Ha-

Ka3saHumn

B cmambe aHanu3upyemcsi cyuHOCmb nNpuHyuna 3akoHHOCmuU U 0cobeHHOCMU e20 peanusayuu 8
acriekme nocmpoeHusi U OyHKUUOHUPOBaHUSI CUCMEMbI Haka3aHul 8 YKpauHe.

Knro4deenle csioea: npuHyurbl y20ri08HO20 rnpasa, MpUHYUM 3akoHHOCMU, cucmema Haka3aHud,
cpasHUmMersibHasi Cmpoaocmb HakasaHul, nepevyeHb HakazaHuu.

Ryabchynska E. Meaning of Principle of Legality for the Functioning of Penalty System
The principle of legality (along with otherl) is recognized as one of the main and the most important
special principles of criminal law, so its observance has to be the essential condition for the penalty

system’s formation and functioning.

The article’s aim is to define the analysis of criminal responsibility law’s norms which are disclosing
the content of the principle of legality during the current penalty system'’s formation and functioning.

It was established that certain norms of the criminal law are disclosing the legality content and have
the requirements, directing a law-maker under the creation of penalty system and a court i under the

implementation of some penalties, namely:

1) the penalty system is formalized in the Criminal code (hereafter — CC) only — therefore it has to be
formed in accordance with constitutional principles, universally accepted principles and norms of
the international law, what is directly appears from the content of part 1 article 3 of the CC;

2) it the law only penalties are divided into the main and additional, and the relation between them is
defined. The law determines the list of penalty types, which can be applied as main only, and

1) elements of crime as the ground for criminal responsibility; 2) responsibility present at guilt; 3) justice of the criminal re-
sponsibility; 4) humanity of the criminal responsibility; 5) personal nature of the responsibility; 6) personalization of the criminal

responsibility and penalty.
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3)

4)

5)

6)

7

8)

9)

penalties which can be only additional, and penalties, which can be applied both as main and as
additional;

the law has to clearly define amount and duration of the penalty, as well as the character of rights
restriction has to be denoted in the fullest manner for every kind of of penalty;

relative gravity (degree) of penalty types is defined, consideration of which is compulsory both for a
law-maker and a court. For the law-maker this provision is, first of all, a direction for creation of
articles’ vindicatory parts of the Special part of the CC, and for the court — under the solution of
guestions’ set concerning the penalty imposition (part 2 article 65, part 2, part 3 article 68, part
1 article 69, article 69-1, part 1, part 2 article 70, part 2 article 71 of the CC);

a court can apply, as well as under the substitution of punishment, only that kinds of penalties,
which is provided by the CC and only in that manner as it defined in the articles, regulating the
application of some kind of the penalty;

any exceptions (limitations) in the application of ant type of penalty have to be defined in the
articles, regulating the content and grounds for the imposition of some kind’s penalty;

in the vindicatory parts of the Special part of the CC only such kinds of penalty and only in such
manner can be defined, as it defined in the article 51 of the CC. In the case of changes and
additions of vindicatory parts of articles of the Special part of the CC, a law-maker cannot define
such types of penalties which are not presented in the penalty list;

basing on the common ground of penalty imposition to apply the penalty which is not defined in the
vindicatory part of the article of the Special part of the CC, according to which the crime
qualification was made, is possible only in cases which are specially defined in the law. Concerning
the main types of penalty Concerning the main types of penalty such aberration from the
vindicatory part’'s boundaries sis possible on the ground of part 1 article 58, part 1 article 62 and
article 69 of the CC of Ukraine;

only on the ground of the law a court can not to impose the additional penalty, which is provided in
the article’s vindicatory part of the Special part of the CC as compulsory.

Therefore the principle of legality is closely connected to the solving of questions concerning both

structure and functioning of the penalty system, because it is forming the features and properties of
the penalty system.

Key words: principles of criminal law, the principle of legality, the system prescribed, comparative

severity prescribed, the prescribed list see.
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