ISSN 1813-338X. [lepxaBa Ta perioHu

YOK 347.73

B.[. YepHaduyk

[OKTOp HOPUANYHUX Hayk, npodecop
[OBH3 “YkpaiHcbka akagemisi 6aHkiBcbkoi cnpasu HBY”

3AXOOM BMNMBY HALIOHANBHOIO BAHKY YKPAIHU
3A NMOPYWEHHA BAHKIBCbKOINO 3AKOHOOABCTBA: NOHATTA TA BUAU

Cmammio npucessiHeHo akmyarsnbHUM MuUmaHHsM rpasoegoi npupodu 3axodie ennusy HauioHarnbHo-
20 baHKy YKpaiHu 3a rnopyweHHs1 baHKieCbK020 3aKkoHoOascmea. Kpumu4yHo ripoaHarizoeaHo iCHyroYi
Haykoei noesnssdu, cmaH rpasoeo2o peayrioeaHHs ma 8UC/I08/1EHO a8mopPChKUl Moesnsd Ha Uk npa-

808y Kameezopilo.
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I. Betyn

P0o3BUTOK BITYM3HAHOrO 3aKOHO4ABCTBA, Y
TOMY 4MCrli N BGaHKIBCbKOro, a TakOX 3MiHM B
CyCniflbHUX BiAHOCWUHAX, WO BigOyBalOTbCA
OCTaHHIM 4acoM, CnpuUsitoTb BUMHUKHEHHK HO-
BUX BMAIB BigNOBiAaNbHOCTI. AKTyanbHi NuTaH-
HS IOPUAMYHOI Ta (hiHaHCOBOI BignoBiganbLHOC-
Ti BuceiTneHo B npausx J1.K. BopoHoBoi,
0.0. Amutpuk, A.W. IsaHcbkoro, M.B. Kapa-
cboBoi, [.A. IlunuHcbkoro, H.A. Cattaposoli,
[.LA. Cikopcbkol, [.A. TocyHsiHa Ta iHWWX Hay-
KOBLiB, ane 3Ha4yHe KOmo LMX NUTaHb NnoTpebye
nodanbLlUnX OOCNigKeHb, 0COBMMBO Le CToCy-
€TbCSl Tak 3BaHOI GaHKIBCbKO-MPaBOBOI Bigno-
BiganbHocCTi. Po3novaTn Take OOCnigKeHHSA €
OOCUTb CKNagHUM 3aBAaHHSAM, TOMY Lo B 6aH-
KiIBCbKOMY 3aKOHOAABCTBI Takuil TEPMIH He 3y-
CTpiYaeTbCsl, a OTXe, BIACYTHE BU3HAYEHHS
NMOHATTS UbOro BMAY BignNoBiganbHOCTI, a B
IOpUONYHIN NiTepaTypi iCHYOTb pi3Hi nornsau
Wwoao il BU3HAHHSA B3arani. Xo4ya BXe novanmu
3'AaBNATUCA npali, y skux 3pobneHo cnpobwu
0OrpyHTYBaTM MOXIUBICTb BUOKPEMIIEHHS Ta-
KX HOBUX BUAIB HOPUANYHOI BigNOBIganbHOCTI,
sK piHaHcoBa Ta OwmxeTHa. Ha cborogHi go-
CUTb CKMNagHO CTBEPOKYBaTU NMPO MOXIUBICTb
BMOKPEeMIeHHs 6aHKiBCbKO-NpaBoBOI  BigMnoB.i-
OanbHOCTI, HATOMICTb HEe BWKIMKae 3anepe-
YeHb TepMiH “BiAnNoBiAaNbHICTb 3a MOPYLUEHHSA
GaHKiBCbKOro 3akoHoaaBcTBa”. 3a MOpYLUEHHS
GaHKiBCbKOro  3aKkoHOfaBCTBa nependaveHo
KpUMiHarnbHy, aaMiHICTpaTUBHY, UUBINbHY, On-
cumnniHapHy BignosiganbHiCTb. PasoMm 3 Tum,
cT. 73 3akoHy YkpaiHu “Ipo G6aHku i 6aHKiBCb-
Ky AisnbHicTb” [1] nepeabaveHo, wo y pasi no-
pyLleHHs1 6aHkamu abo iHWKuMK ocobamu, siki
MOXYTb OyTn 06’eKTOM nepeBipkM HauioHanb-
Horo 6aHKy YkpaiHu BignosigHo Ao uboro 3a-
KOHY, HOPMaTMBHO-NpPaBOBUX akTiB HauioHa-
nbHoro GaHky YkpaiHu, WOro BMMOT, BCTaHOB-
NeHuX BignoBiaHO Ao CT. 66 uboro 3akoHy, abo
30iMCHEHHA PU3NKOBOI LiANbHOCTI, AKka 3arpo-
Xye iHTepecaM BKMafHUKIB UM iHLWINX KpeanuTo-
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piB 6aHKy, HauioHanbHuin 6aHK YkpaiHu agek-
BaTHO BYMHEHOMY MOpPYLUEHHIO abo piBHIO Ta-
KOi 3arpo3n Mae npaBO 3acToCyBaTu 3axoau
BMMMBY, OO SIKMX HanexaTb NMUCbMOBE 3acTte-
PEXEHHS; CKIMMKaHHSA 3aranbHux 360piB y4ac-
HUKIB, CMOCTEpPEexXHOI paau GaHKy, npa.riHHA
(pagn aupekTopiB) BaHKy; ykrnageHHa NMCbMO-
BOI yroau 3 6aHkom, 3a koo 6aHK 4M BU3Ha-
YeHa yrogow ocoba 3000B'SIBYETLCSA BXUTU
3axofiB AN1s YCYHEeHHS NopyLUeHb, NOninweHHs
chiHaHCOBOro ctaHy 6aHky, NiaBULLEHHSA edek-
TMBHOCTI (OYHKUiOHYBaHHSA GaHky Ta/abo agek-
BaTHOCTi CMCTEMM YMpaBIliHHA puU3MKamn TO-
LLO; 3yMVMHEHHS BUNMNatTW OUBIOAEHAIB 4M pO3-
noginy kanitany B Oyab-AKin iHWIN dopmi;
BCTAHOBMEHHA ANns 6aHKy NiABULLEHNX €KOHO-
MiYHMX HOPMATUBIB; MiABULLEHHSA pe3epBiB Ha
MOKPUTTHA MOXINUBUX 3OUTKIB 3a KpeguTamm Ta
iHLUMMKW aKTMBaMU; OOMEXEHHS, 3YMUHEHHS Y
NPUNUHEHHSN 34iMCHEHHSA OKPEMUX BUAIB 3AiNcC-
HoBaHMX OaHkOM onepauin; 3abopoHa Haga-
BaTM GNaHKOBI KpeauTn; HaknageHHs wWwrpadgis
Ha kepiBHUKa OaHKy, 6aHk abo BNacHWKIB iCTO-
THOI yyacTi y 6aHKy; TMM4acoBa, A0 YCYHEHHS
nopyLUeHHs!, 3a60poHa BMKOPUCTaHHS BaCHW-
KOM iCTOTHOI y4acTi B GaHKy npaBa rosnocy
npuabaHmnx akuin (nais); TMMyacoBe, OO YCy-
HEHHS NOpPYLUEHHS!, BiACTOPOHEHHSA NOCaAoBOI
ocobu GaHky Big nocaau; BigHeceHHs 6aHKy fO
kaTeropii npobnemHoro abo HennaTtocnpoMo-
JKHOrO; BiOKNUKaHHA ©OaHKIiBCbKOI niLeHsii Ta
nikeigauist 6aHky.

Il. MocTaHOBKa 3aBAAHHA

MeTa cTaTTi — Ha OCHOBI aHanisy pesynbTa-
TiB 3aranbHOTEOPETUYHMX Ta ranys3eBux [O-
CnigXeHb, Cy4acHOro CTaHy MpaBOBOro pery-
noBaHHA  GaHKIBCbKUX  BIAHOCUH  BUSABUTU
0O3Haku 3axofis BnnmBy HauioHanbHoro 6aHky
YKkpaiHn 3a nopyweHHs 6aHKIBCbKOro 3akoHO-
0aBCTBa, OXxapakTepusyBaTtu X Ta 3anporoHy-
BaTW aBTOPCbKE BU3HAYEHHS LibOro MOHATTS.

lll. PeaynbTaTtn

Y ®iHaHCOoBIM eHUuknoneail 3axoan BNInBy
3a nopyLleHHs OGaHKIBCbKOrO 3aKkOHOA4aBCTBA
BM3HAYEHO $K “BCTAHOBIEHI 3aKOHOOABCTBOM
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3axoaun, SIKi MOXyTb 3acTocoByBaTuca Hau-
6aHkoM YKpaiHu 0o KoMepLiiHux BaHkiB y pasi
NOPYLUEHHS1 OCTaHHIMM BUMOr BaHKiBCbKOro
3akoHodaBcTBa” [2, c. 164]. Take BU3HAYEHHS
B 3aranbHOMy BWUIMsAi PO3KpMBAE MpU3HaYeH-
HS LMX 3ax0ofiB BNNBY.

Pasom 3 Tm, 3axogu BNAUBY iHKONW OTOTO-
XHIOOTB i3 caHkuismu. Hanpuknag, O.I1. Opntok
nuwe: “Harnsgosi opraHn BUKOPUCTOBYHOTb He-
oilivHI M odiLinHi 3axoan BNNMBY Ha GaHKw.
OcHOBHMMM OQILIIHMMK 3axof4amMu € nonepe-
DXKEHHS1, OUPEeKTMBU 3 YCYHEHHA Heaonikis,
WTpadoHi CaHKLUii, Hakasn Npo YCYHEHHS 3 Mo-
cagn kepiBHWKIB GaHky, nepepadva OaHky nig
KOHTPOSb Harns4oBOro OpraHy, opraHisauis
3nuTTs abo MornmMHaHHs, No3baBneHHs niueH-
3il Ha npoBedeHHs1 B6aHKIBCbKMX onepauii, i sk
MaKkCUMarnbHO HeraTMBHUM 3axig — nikeigauis
KpeauTHOI ycTaHoBM”. A B nogarnbLLIOMy aBTop,
XapaKTepusyumn 3axoau BMAMBY, 3aCTOCOBYE
TEPMiH “caHKUii”, 30kpema: “...3rigHo i3 YNHHUM
3aKOHOJABCTBOM Y BWMALKYy MOPYLUEHHST Cy-
0’ektamyn GaHKIBCbKOI [OiANbHOCTI 3akoHOOaB-
cTtBa HauioHanbHu 6aHK YkpaiHu mae npaBo
3acTOCOBYyBaTW 4O KOMEPLIMHOrO GaHKy caHK-
uii” [3, c. 227—-228]. CaHkuii — “ue nepeabadyeHi
3aKOHOM abo JOroBOpoOM 3axogu BNAMBY, Mipa
IOpUANYHOI  BiAMNOBIAANbHOCTI 3a MOPYLUEHHS
3aKkoHogaBcTBa abo pgoroeipHOro 3000B's-
3aHHS4, WO 3aCTOCOBYOTLCA 40 BMHHOI 0CcobW i
3YMOBJIOOTE MEBHi HECMPUATNUBI (HEraTuBHI)
ansa Hel Hacnigkn” [4, c¢. 801]. Takum YmHOM,
3ax04u BMMMBY, WO 3YMOBMOKTb HACTaHHA
HeraTMBHUX HacnigKkiB Ans BUHHOI ocobu, BuU-
3HaKTbLCA aBTOPOM CaHKLisIMU.

Y Benvkomy eHUuuKnoneanyHoMmy topuaund-
HOMY CIOBHMKY BM3HAYEHHSI MOHATTS 3axosiB
BNNMBY He nogaHo. HaTtomicTb, € BU3HaYeHHS
TepMiHa “CTArHEHHS” §K y3arasnbHIW40i npa-
BOBOI KaTeropil, WO XapakTepnsye 3akoHOOaB-
YO BCTa@HOBMEHI MPMMYCOBI 3ax0Au BNUBY SK
Mipy HOPUAMYHOI BiQNOBIOANBHOCTI, ika BUKO-
PUCTOBYETLCA B pas3i BYMHEHHsSI MpaBoMopy-
LLIEHHS 3 METOK NOro NPUNMHEHHS, NOKapaHHS
BMHHOI ocobu, a TakoX sK 3aranbHuiA 3acib
3anobiraHHs HOBUM MOPYLUEHHSIM. CTArHEeHHs
TakoX po3rnsgaltTb SK 3aranbHUM 3axig npu-
MYCOBOIO BM/IMBY Ha MpaBOMOpYLUHUKa B MNeB-
HUX OLHOPIOHMX NPABOBIOHOCKMHAX, @ TAKOX SIK
KOHKPETHUA BUA FHOPUOMYHOI BigMOBiAanbHOCTI
abo gk okpemy hiHaHCOBO-NPaBOBY onepaLito
[4, c. 858]. TakuM YMHOM, NOHATTH “CTArHEHHS"
PO3KpMBalOTh Yepe3 MOHATTA MPUMMYCOBUX 3a-
XO[iB BMMMBY: CTAMHEHHSI € CYKYMHICTIO 3aKo-
HOOABYO BCTaAHOBMEHMX MPUMYCOBUX 3axopniB
BMMMBY, KOXEH 3 SAKMX, Y CBOK 4epry, € CTAr-
HEHHSIM.

H.A. CattapoBa, xapaktepuayun diHaH-
COBO-MPaBoOBMIN MNPUMYyC, 3a3Hayae, WO BiH
BiJPI3HSETLCA CKNaAHOK MPaBOBOK KOHCTPYK-
Lieto, pisHOMaHITTAM MPUMYCOBOrO BMSMBY Ta
HacnigkiB. ToMy akueHTye Ha HeobXigHOCTi
BUOKPEMIIEHHA MEBHUX 3axofiB iHaHCOBO-
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npaBoBOro MpuUMycy, WO Aae 3MOory pasomMm 3
KapanbHUMMK CaHKLiSIMU BKIHOYUTU OO CUCTEMU
npuMycy 3axoaun 3abesnedvyBarbHOro, BigHOB-
NnoBanbHOro Ta 3anobikHoro xapaktepy. Ta-
KA nigxig gas 3Mory aBTopy BU3HauuTu di-
HaHCOBO-NPaBOBUI NPUMYC SIK BMSIVB YNOBHO-
BaXXEHUMW Aep>KaBHUMMU opraHamu, ix nocago-
BUMKN ocobamn Ha CBiOOMICTb Ta MOBERiHKY
cyb’ekTiB (hiHAHCOBMX MPaBOBIOHOCWH 3acTo-
CYyBaHHSAM OO HWUX B YCTaHOBIIEHOMY MpOLEeCy-
anbHOMY MOpSAKY MNPUMYCOBUX 3axOAiB, LLIO
MICTATbCS B CaHKLiAX (QUcnosunuisx) diHaHco-
BO-NPaBOBUX HOPM, i NOB’A3aHNX 3 HAaCTaHHAM
ONs HUX HeraTMBHUX HacnigkiB ocobucToro,
ManHOBOro, opraHi3aLlinHOro xapakrepy 3 Me-
Tol GOpoTLOM 3 MPaBOMOPYLUEHHSIMU Ta iH-
LUMMMW HEraTUBHUMMW Hacnigkamu, a TakoX OXO-
POHM Ta noAdanblIOro PO3BUTKY CYCMiNbHUX
BiQHOCKH Yy cdepi dhiHaHCOBOI AianbHoOcTi [5,
c. 74-75].

Bsarani, nuwe A.W. IBaHCbKUIA, nig Tepmi-
HOM “CaHKUiT” y npaBsi 3a3Bn4an po3ymitoTb Mi-
py NPUMYCOBOrO BMSIMBY 3a MOPYLUEHHS BCTa-
HOBMEHOro NOpsiAKy AiANbHOCTI, SKi MalTb 3a-
NoBiKHY, KOMMEHCaLiNHY Y1 penpecuBHy gyH-
KLito, a Nig caHKuisiMM 3anpornoHOBaHO poO3yMi-
Tn 3abesneyeHi NPYMyCOBOKD CUMOK LAEpXKaBu
3axoan pearyBaHHs, SKi CnpAMOBaHi Ha BigHO-
BINEHHSI MOPYLUEHOro npaea 1 (abo) nokapaHHsi
BMHHOTIO, nepeabayeHi NnpaBoOBUMM HOPMaMM, i
SKi 3aCTOCOBYIOTbCA OO0 Cyb’ekTa mpaBomnopy-
LUEeHHs1 y BUMaAKy HEBUKOHaHHS MPUNUCIB Liel
Hopmu [6, c¢. 298, 310]. Y 3akoHOOaBCTBi OA-
HWUM i3 3HaYeHb TepMiHa “caHKuii” € BU3HayeH-
HA X SIK 3axoAiB, WO 3aCTOCOBYHOTLCS [0 npa-
BOMOPYLUHWUKA i CNPUYMNHAIOTE NS HbOro MEBHI
HecnpuATnMBi Hacnigku. Byayum 6araTto B 4o-
My nogibHMMK, Ha Hawy AOyMKY, TepMiHu
“caHKUia” 1 “3axig BNAMBY” BCE X Taku NoTpe-
Oyl0Tb PO3MEXYBAHHSA: CaHKLii BU3HAYalTb K
3axogu (mipu) npumycoBoro Bnnuey. HaTto-
MIiCTb, LiKaBOW € [yMKa aBTOpPiB HAyKOBO-
NpakTUYHOro KOMeHTapsi A0 3akoHy YkpaiHu
“Mpo GaHkK i GaHKIBCbKY AisnbHICTL”, Ae nepLui
TpM 3axoaM  BAAMBY  BMU3HAYalTbCs  SK
“HenpumMycoBi” 3axoan Bnnuey [7, c. 372]. Me-
pLWMM TaKMM 3axO4OM BU3HA4YEHO MUCbMOBE
3aCTEPEXEHHS. Y MNCbMOBOMY 3aCTEPEXEHHI
HauioHanbHuin 6aHK YKpaiHu Bucriosnioe 6aH-
Ky CBOE 3aHEMOKOEHHS CTaHOM WOro cnpas,
yKasye Ha JonyLleHi NopyLIeHHsT GaHKIBCbKOro
3aKOHO4ABCTBA, HOPMATUBHO-NPABOBUX aKTiB
HauionansHoro 6aHky YkpaiHn abo Hegorniku B
poboTi Ta 3a NOTPEOM KOHKPETHI 3ax0au, SIKUX
MOMy MOTPIOHO BXWTU Yy BM3HAYEHi CTPOKM 3
METOH0 iX YCYHEeHHs1 abo HeJonyLleHHsA Haaani.
3MICT MMCbMOBOrO 3acTepeXeHHs Monsirae B
oQoilinHIn  BkasiBLi HauioHanbHUM GaHKOM
YKpaiHn Ha nopyleHHs 6aHKoM BGaHKiBCbKOro
3aKOHOOABCTBA, MOro Heponiky y 6GaHKiBCbKin
DiSNbHOCTI 3 METO X YCYHEHHS1 Ta Hepony-
LLIEHHSI B MaNbyTHbOMY.
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Opyrum “HenprmycoBuM” 3axXO40OM BMNBY
€ CKIMKaHHS 3aranbHux 300piB  YyYacCHUKIB,
cnocTepexHoi pagn GaHKy, npaeniHHA (pagu
avpekTopis) 6aHKy ANs NPUAHATTS nporpamu
iHaHCOBOro 0300poBrieHHs H6aHky abo nnaHy
peopraHisauii 6aHky.

TpeTiMm “HenpuMycoBUM” 3ax04OM BMNUBY
BM3HAYEHO YKMNafeHHs NMCbMOBOI yroan 3 ba-
HKOM, 3a sKOl OaHK 4YM BM3HA4YeHa Yrogot
ocoba 3000B’A3yeTbCA BXUTWM 3axodiB Ans
YCYHEHHS MOopyLUeHb, NOSinWeHHs diHaHCOBO-
ro craHy ©OaHKy, NigBULLEHHS €JOEeKTUBHOCTI
dyHKUiOHYBaHHA Ta/abo agekBaTHOCTI cucTe-
MW yNpaBsriHHA pU3vkamu TOLLO. Y MUCbMOBIV
yrogi 6aHk BM3Hae CBOI Hegorniku B poboTi Ta
JOnyLleHi NopyLUeHHs 1 nogae nepenik obrpy-
HTOBaHWX 3axoAiB, sikux GaHK 3060B’A3yeTbCs
BXWTW ONSA YCYHEHHSA NopyLueHb, ix 3anobiraH-
HA B nojanbLlUoMy, MOMiNWeHHA iHaHCOBOro
CTaHy TOLWO i3 3a3HAYEeHHAM CTPOKIB X BUKO-
HaHHA. 3a 3aranbHUM ysIBNEHHAM yroga — ue
OPUANYHUIA (haKT, BONbOBa i NMpaBOMipHa Aisi
i3nyHOi abo pranyHoi ocobw, Wwo nepenba-
YeHa 3aKoHOM, i Ta, WO 3aKoHOM He nepenba-
YyeHa, ane He cynepeynTb MOMY i cnpsiMoBaHa
Ha BUHWKHEHHS, 3MiHY abo MPUNVHEHHS MnpaB
Ta obos’aAskiB [8, ¢. 167]. AHani3 3MicTy nuCb-
MOBOI yroau CBig4UTb NMPO Oesiky HeBianoBia-
HicTb T MicTy Ha3Bi 3axoay Bnnuey. lNo-nepuue,
OCKibKM 3MICTOM yroam € 3000B’A3aHHs1 GaHKy
BXWTW NEBHUX 3axofiB, TO MOTPIGHO roBopuTU
npo nNMcbMoBe 3000B’A3aHHs 6aHky. [No-gpyre,
Ha nepwwui nornsg, BWMOAETbCH, WO BOHA
CNpsiMOBaHa Ha BUHWKHEHHS, 3MiHy abo npwu-
NUHeHHs1 000B’'sA3kiB GaHKy. OaHak, niacTaBok
yKrageHHs Takoi yroam € 34iMCHeHe nopyLUueH-
HA GaHKIBCbKOro 3akoHogaBcTBa abo Hopma-
TMBHO-NpaBoOBUX akTiB HauioHanbHoro 6GaHky
YkpaiHn, TO6TO HEBUKOHAHHS abo HeHanexHe
BMKOHaHHA ©OaHKOM CBOiX 06O0B'si3kiB. Tomy
MaeMO cuTyauito, wo O6aHk B yrogi 6epe Ha
cebe 000B’A30K BXXNUTTS 3axX04iB AN YCYHEHHS
nopyLleHb, SKi Manu Micue BHacnigok HEBUKO-
HaHHa ©aHkoM CcBOiX 000B'A3kiB, TOOTO
000B’A30K BMKOHATW HEBMKOHAHWIA OOOB’A30K,
oTXKe, Uen “HenpuMycoBWW” 3axig BMMMBY €
CKOpille MMCbMOBMM 3000B’A3aHHSAM BaHky.
MucbmoBe 3060B’s1I3aHHs1 6aHKy — Lie NMcbMoBe
BU3HaHHSA O6aHKOM HenonikiB y 6aHkiBCbKin ais-
NbHOCTI Ta NopyLleHb BMMOr OaHKiBCbKOro 3a-
KOHOOABCTBaA i3 30060B’sI3aHHAM iX YCYHEHHS 1
HeJomnyLweHHs y ManbyTHLOMY.

[OuvcKkyCinHMM € NUTaHHS 3acTOCyBaHHS ca-
MOro TepMiHa “HenpuMyCcoBI” 3axogu BruBY.
lMcbmoBe 3acTepexeHHst €, 3 OOHOro OGOKy,
nonepegxeHHaMm HauioHaneHoro 6aHky Ykpai-
HW, @ 3 iHLWOro — CNpsiIMOBaHe Ha MpaBoOBigHO-
BneHHsA. lMonepemxeHHs, K CryLwHO Haromno-
wye ysara H.A. CattapoBa, € dopmoto aep-
XaBHOro NpMMycy, paHHbOI CTafieto Aepxas-
HOro BMMBY W 3aCTOCOBYETbCA AnsA 3abesne-
YEHHS1 MpPaBOMOPSIAKY, OXOPOHM CYCMINbHUX
BiOHOCWH, cycninbHoOi 6e3nekn Ta npaB ocoowu.
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Pasom 3 TuM, 3anoOikHWUIA (MPEBEHTUBHUI)
Xapaktep BnactmBun i ans 6aratbox giHaHco-
BO-NMPaBOBUX CaHKLi/ Ta BiAMNOBIAHMX M 3aco-
0iB nMpumycy, siKi 3aCTOCOBYKTbCS 3 METOH
HeJonyLleHHs nopylweHb giHaHCOBOI Ancuumn-
niHn [5, c. 26], 30kpemMa yKknageHHs NMMCbMOBOI
yroaun. AKTU 3acTocyBaHHs HOPM BaHKIBCbKOro
npaBa (MUCbMOBE 3aCTEPEXEHHS!, CKIMKaHHS
opraHiB ynpasniHHSA GaHKOM, MMCbMOBA yroaa)
CrpsIMOBaHi Ha iHiLilOBaHHS OXOPOHHMX OaH-
KiBCbKMX MPaBOBIOHOCUH, B MeXax skux 6eano-
cepefHbO BXMBAKTBLCA 3aX0OU ANst YCYHEHHS
nopyLieHb H6aHKIBCbKOro 3akoHO4aBCTBa Ta iX
HeraTMBHUX Hacnigkie, NOMiNWeHHA ¢iHaHco-
BOro cTaHy 6aHKy Towlo, TOBTO 3aCTOCyBaHHs
3axojiB npumycy. 3MICT UuX 3axofis, Ha BiaMi-
HY BiZ iHLWKX, Nondrae B 3aCTOCYBaHHi NpaBo-
BUX 0OMeXeHb HEMaMHOBOro, OpraHisauiiHoro
Xapaktepy, ski nondraloTb y MOKMafaHHi Ha
©aHK JoaaTKoBMX 0DOB'A3KIB.

PosarnaHyTi “HenpumycoBi” 3axoan BRnvBYy
MOXHa OxapakTepusyBaTh sK 3axogu, 3MICT i
3aCTOCYBaHHSA SIKMX perramMeHTOBaHO Hopma-
MM BGaHKIBCbKOro npaBa: ix 3aCTOCYyBaHHS 34in-
CHIOETbCH B NpoLeci iHauBiQyansHOro npaso-
BOrO perynioBaHHsA creLianbHO YrnoBHOBaXe-
HAM JOepXaBHUM opraHoMm — HauioHanbHUM
GaHkoM YKpaiHu LINSXOM BUOAHHA MNpaBo3a-
CTOCOBYOrO akTa B MeXaxX OXOPOHHWUX OaHKiB-
CbKMX MPaBOBIOHOCWH Yepe3 MexaHiam npae Ta
0DOB’A3KIB i BUABMNSETLCA B NpaBoBMX ObMe-
XEHHSX HEMaMHOBOro Ta opraHisauiHoro xa-
pakTepy. Taka xapakrepucTvka geLlo 36nmkye
X i3 3axogamn Oep>kaBHOro nNpuMycy, TOMy BU-
OAETbCA  CYMHIBHUM iX BMW3HAHHS “Henpumy-
coBMMUK” 3axodamu BrnuBy. 3a 3MIiCTOM Ta Hac-
nigkamy BOHM € ckopille 3axodamu 3abesneveH-
HSl BYKOHaHHS GaHKOM Cy0’'eKTMBHOMO 0BOB'S3KY
y ccpepi GaHKIBCbKOI AisanbHOCTI. Henpumycosi
3axo4u  BMMBY MOXYTb OyTu  3anobikHMMMK
(NpeBeHTMBHMMMK) Ta oOpraHi3alinHO-yrnpaBniH-
CbKUMM, iM He BnacTuBuin rpoloBuii (chiHaHco-
BUWI) XapakTep.

[pyra rpyna 3axofiB BNnuBYy (Tak 3BaHUX
NPMMYCOBUX) € AOCUTb PiI3HOMaHITHOI: 3a Me-
TOK MOXHa BMOKPEMWUTU MPaABOMNPUMUHAIOYI
3axoan BMnvBY (3YNUHEHHsT BUNaTU OMBIOEH-
[iB, 3YNUHEHHs1 3AINCHEHHA OKpeMux BuAiB
GaHKIBCbKMX onepauin); npaBooOMexXyBarbHi
3axoauM BMNMBY (OOMEXEHHs1  3AiCHEHHS
okpemMux OaHKiBCbKMX onepadi, TuM4yacoBa
3ab0opoHa BMKOPUCTAHHS BITACHMKOM iCTOTHOI
yyacTi npaBa ronocy npuabaHux akuin); di-
HaHCOBI 3axoAu BNNuBY (HaknageHHs wrpadis
Ha KepiBHWKa GaHKy, GaHk ToLl0). XapakTtep-
HOK  PUCOK  MPaBOMPUMUHAKYMX  3axofiB
BMIMBY € NPUNUHEHHA (3abopoHa) 3aincHioBa-
™M ©GaHkom (iHwWuMmKn ocobamun) peanisadito
cyb’ekTMBHMX OaHKIBCbKMX MNpaB, a 3acTocy-
BaHHS NpaBoOOMeXyBanbHMX 3axofiB BNIUBY
nepenbavae MOXNUBICTb peanisauii  Takux
npaB 3 OOTPMMAHHSAM MEeBHMX Bumor. Hanpu-
knag, obMexeHHs 3[iNCHEHHS OKpPeMUX BUAiB
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GaHKIBCbKMX oOnepauii 03Hayae, Wo 6aHk
BTpavae npaBo Ha 36inblleHHs obcdary Takmx
onepaLuin, 3o0kpeMa 3abopOoHAETLCS YKNaAeHHs
HOBMX JOroBopiB abo NPOAOBXKEHHS CTPOKY Aii
BXe YKIaJeHMX OOroBOpiB 3 4Yacy OTPUMAaHHS
BiQMNOBIAHOrO pilleHHs1 HauioHaneHoro 6aHky
YKpaiHn. HaToMiCcTb NpPUNUHEHHS 34iMCHEHHSA
oKpemux BuAiB GaHKIBCbKMX onepauin nepen-
Gayvae 3ab0OpOoHY iX 30iNCHEHHS Ha HEBU3HaYe-
HWI Yac i € NigcTaBol ANs po3ipBaHHA GaHKOM
Bi4MOBIOAHMX [OrOBOPIB Ha 3AINCHEHHS LMX
onepauii. Omxe, 3aCTOCyBaHHSA 3axodiB BNu-
BY nepefbadae He nuwe BBeAEHHS 0bMeXeHb
Lofo cyb’ekTMBHUX BaHKIBCbKUX npaB, a 1 no-
KnagaHHsA Aof4aTKoBUX 0OOB’A3KIB.

3axogu BMnMBY, 3acTocoBaHi HauioHanb-
HUM ©aHKOM YKpaiHu, MOXyTb OiaTn, 6e3noce-
penHbo abo onocepenkoBaHoO, Ha (hiHAHCOBWUIA
cTaH. HauioHanbHui 6aHk YKpaiHu Mae npaBo
Buaatn 0OaHKy pO3MNOpSmXEHHSA LWoAo 3ynu-
HEHHs1 BUMMaTK OUBIOEHAIB UM pO3MOoAiny Kani-
Tany B OyAb-gKii iHWIiN (OpMi, LLO CTOCYETLCS
posnoginy npubyTKky 6aHKy, KU 3anuiaeTbes
B pO3nopsiaKeHHi GaHky nmicns cnnaTu nogar-
KiB Ta 000B’A3KOBMX nnatexis. Opyrum 6esno-
cepeaHbO (piHAHCOBMM 3axO[OM BMMMBY € Ha-
KnageHHst wrpadiB Ha KepiBHMKa GaHKy, ©aHk
abo BnacHwKiB iCTOTHOI ydacTi B 6aHKy. Tak, 30k-
pema, HauioHanbHuin 6aHk YkpaiHn Mae npaBo
Hakragaty Ha 6aHkM WwTpadu B po3mipi He Gi-
nblUe HPK OAWH BiACOTOK Big, CyMU 3apeecTpoBa-
HOro CTaTyTHOro ooHAY B pasi AONYLLUEHHST HUMMW
nopyleHb 6aHkiBCcbkoro 3akoHogasctea. Ono-
cepeakoBaHoO (piHaHCOBMMU 3axodamu BNANBY
€, 30KpeMa, BCTaHOBMNEHHA Ansa 6aHky nigsu-
LLIEHNX eKOHOMIYHMX HOpMaTUBIB; MiOBULLEHHS
pe3epBiB Ha MOKPUTTA MOXIMBUX 30UTKIB 3a
KpeauMTamu Ta iHWUMKU akTUBamu; OOMEXEHHS.
Hanpuknag, y pasi 3aifcHeHHs1 6aHKOM OKpe-
MUX ornepauin 3 NiaBULLEHMM PIBHEM PU3BKUKY,
O MOXYTb 3arpoxyBaTu iHTepecam KpeauTo-
piB i BKNagHuWKiB, WO NiATBEPOXYETbCS pe-
3ynbTaTtamm nnaHoBoi abo Mnos3annaHoBoOl iH-
cnekuinHoi nepesipkn, HauioHanbHUn GaHk
YKpaiHn Moxe BMAaTV PO3MNOPSAXKEHHS GaHKy
LLOAO NiABULLEHHST pe3epBiB Ha MOKPUTTA MO-
XNuBUX 30MTKIB 32 Kpegutamu Ta iHWMMK ak-
TMBaMW, ke MONArae B YCTAHOBIIEHHI NigBu-
LLleHoro pos3Mmipy BigpaxyBaHb [O pe3epBiB
(koepiieHTa pe3epByBaHHA) MNig Ui aKTUBHI
onepauii abo npu pospaxyHKy CymMu pe3epBiB
YpaxoBYyeTbCA nuLle nepLuoknacHe 3abesne-
YeHHS 3a KpeaMTHUMK onepauisiMy GaHky.

[pyra rpyna npumycoBuX 3axOAiB BNANBY
nepenbavae obmexeHHa abo 3axoau opraHi-
3aliiHOro YKM ynpaBniHCbKOro xapaktepy, A0
AKMX HanexaTb TMMYacoBa, 0O YCYHEHHs no-
PYLLUEHHS, 3a60pOHa BUKOPUCTaHHS BIIACHMKOM
iCTOTHOI y4acTi B 6aHKy npaBa ronocy npuaba-
HUX aKuin (NaiB); TMMYacoBe, A0 YCYHEHHS Mo-
PYLUEHHS], BiOCTOPOHEHHsS MOcagoBOi 0CoOM
GaHKy Big nmocaaw; BigHeceHHs GaHKy Jo kaTe-
ropii npobnemHoro abo HennaToCNPOMOXHOIO;
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BiAKNMKaHHA BaHKIBCbKOI NiLeH3il Ta nikeigauis
BaHky.

OcobnuBICTIO 3aCTOCYBaHHSA 3axOAiB BNn-
BY € He IN1LIe MopyLUEHHs1 OaHKIBCbKOro 3ako-
HoAaBCTBa, HOPMAaTMBHO-MPaBOBMX akTiB Ha-
LioHanbHoro 6aHky YkpaiHu, a I 3arposa Tako-
ro MOpyLUEeHHs, TOOTO MMOBIPHICTb B nogarnb-
LIOMY MOpYLUEHHS1 BaHKIBCbKOro 3akOHOOAaBCT-
Ba. Tak, n. 5 4. 1 c1. 75 3akoHy YkpaiHu “Ipo
GaHkm i BaHKIBCbKY AiSnbHICTE” nepegbayeHo,
wo HauioHanbHum 6aHk YkpaiHu 3060B’a3aHui
NMPUNHATU PiLLEHHS MPO BiAHECEHHs1 GaHKy [0
KaTeropii NnpobneMHux y Bunagky cuctreMaTuy-
HOro He3abesaneyeHHs eheKTUBHOCTI PYHKL,iO-
HyBaHHS Ta/abo ageKkBaTHOCTI cMCTeMU ynpas-
NiHHS pU3MKkamu, WO CTBOPIOE 3arposy iHTepe-
caM BKMafHUKIB Y/ iHWINX KpeauTopis HGaHky.

HopmaTmBHO-NpaBoBMMKU akTaMun HaujioHa-
nbHOro GaHKy YKpaiHM BCTaHOBIIEHa CkriagHa
KOHCTPYKLIS1 BM3HA4YeHHs nigcrtaBuM 3acTocy-
BaHHSA 3axoAdiB BNNuMBY Ta KpuTepiiB Bubopy
Takoro 3axody. 3a 3aranbHuWM MpaBuUIioOM, 3a-
XOOW BMAMBY 3aCTOCOBYKTbCA HauioHanbHUM
GaHkoM YKpaiHuM Ha nigcTasi: pe3ynbTaTiB iH-
cnekuiHux (nnaHoBMX Ta no3annaHoBux) ne-
PEBIPOK isANbHOCTI BaHKIB un ix hinin; pesynb-
TaTiB aHanisy [oTpuMMaHHa ©aHkamu BUMOr
DGaHKIBCbKOrO 3akOHOAABCTBA 3 BUKOPUCTaH-
HAM CTaTUCTUYHOI 3BiTHOCTI, LLOMICAYHUX i LWO-
OeHHnX GanaHciB Towo; pes3ynbTaTiB Nepe.i-
POK OisiNIbHOCTI BaHKiB aygMTOPCLKMMU OpraHi-
3auigmu,  yNnoBHOBaXXEHMMWU  BIOMNOBIAHO A0
YMHHOIO 3aKOHOAABCTBA Ha IX 3MiNCHEHHS;
nponosuuii ®oHAy rapaHTyBaHHSA Bkragis i-
3M4HMX OCiD; pes3ynbTaTiB NepeBipoK AOTpU-
MaHHs GaHkaMu BarllOTHOrO 3aKOHOOABCTBA,
30INCHEHNX YNOBHOBAaXEHVMW MpaLiBHUKaMu
HauioHanbHoro ©6aHky YkpaiHu, WO MICTATb
BUSIBIIEHI MOpPYLUEHHSA OGaHKIBCbKOrO 3akKOHO-
[aBCcTBa, HOpMaTMBHO-MPaBOBMX akTiB Hauio-
HanbHOro 6aHky YkpaiHn abo 34incHeHHs pu-
3MKOBMX OMnepauii, SKi 3arpoxyloTb iHTepecam
BKIMAgHWKIB 4n iHWKNX kpegutopis 6aHky. Kpu-
TepieMm BuWOOpy 3axody BNAMBY [0 OaHKy-
NpaBoMnopyLLUHMKA BU3HAYEHO KpUTEepin agek-
BaTHOCTI 3 ypaxyBaHHAM XapakTepy Jomnylie-
HUX GaHKOM MOPYLUEHb; NPUYMH, O 3YMOBUMN
BMHUKHEHHST BUSIBNEHMX MOpPYLUEHb; 3ararbHo-
ro giHaHCOBOro ctaHy GaHKy Ta po3mipy MOX-
NIMBUX HEraTMBHUX HacnigKiB ans KpeguTtopis i
BKMNagHWKIB. Xapaktep [JonylleHnx O6aHkom
nopyLleHb OUIHIETLCH BiANOBIAHUM Cy6'EKTOM
NpaBO3acTOCYBaHHS, L0 He BUKIHOYae cyb'ek-
TMBHOCTI B OUjHUi. ToMy HOpmMu BaHkiBCbKOro
npaBa MOBMHHI Tak onucaTu mMoAerb NpaBorno-
PYWeEHHs, Wwob MoxHa Oyno YHWKHYTW Cy-
6’'EKTMBHOIO TNIyMAY€eHHs1 Yn po3yMiHHs. Kpu-
Tepii agekBaTHOCTI nepenbayae BCTAHOBIEH-
HS1 MOBHOI NpWYUHK, TOBTO CyKynHocCTi obcTa-
BWH i cbakTopiB, 3a AKMX LUK HAcnigok HacTae 3
HeobxigHicTio. Ockinbku Taki obcTaBuHM Ta
dakTopu MOXyTb OyTW AK BHYTPILUHIMMK, TaK i
30BHILWHIMM, a 30BHILUHI, 9K NpaBuio, He 3ane-
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XaTb Bif BOMi Ccy0'ekTa MpaBOMOpPYLUEHHS, ane
MOXYTb BMNAMBaTU SIK HA XapakTep NopyLUeHHS
N Ha BHYTPILWHI o6cTaBnHM N hakTopun, TO 30B-
HILLHI MPUYUHM MOBUHHI MaTW Xapaktep obcTa-
BWH, WO MOM'AKLIYIOTb BigNOBiganbHICTL 3a
nopyLueHHs 6aHkiBCbKOro 3akoHogascTBa. 3a-
ransHUn diHaHcoBuUn cTtaH BaHky Mae OByTu
BpaxoBaHWIN Npu BMOOPI 3acTOCyBaHHS diHaH-
COBOr0 41 He iHAHCOBOro 3axody BNMBY.
3acTtocyBaHHSA (piHaHCOBOro 3axody BMMBY
ansa 6aHKy, sikuiA nepebyBae B CTaHi diHaHCOo-
BOI Kp13u, nvwe nornmbutb oro He3agoBifb-
HUI PiIHAHCOBUI CTaH i, BigNoBigHO 30inNbWNTL
iMOBIPHICTb HeraTMBHUX HacnigkiB Ans Kpeau-
TOpIB Ta BKMNagHWKIB.

3axoan BANMBY 3aCTOCOBYOTb Y MeXax
OXOPOHHMX OaHKIBCbKMX MPaBOBIOHOCUH, SKi
BUKOHYIOTb JOMOMDKHY pOflb CTOCOBHO peryns-
TOPHWMX, 3abe3neYvyoyn iX po3BUTOK BigMNOBIAHO
00 BCTaHOBIIEHOI HOpMaMu GaHKIBCbKOro npa-
Ba mMopeni 6aHKiBCbKOI AisnbHOCTI, i € noxia-
HUMW Big HUX | TOMY OCHOBHUM NPU3HAYEHHAM
OXOPOHHMX BIOMKETHUX MPaBOBIOHOCUH € 3a-
6Ge3neyYeHHs po3BUTKY PErynsaTMBHNX OaHKIBCb-
KMX MpaBOBIOHOCWUH. Y Mpoueci iX PO3BUTKY
BiOyBaeTbCA pearnisauis OXOPOHHOI YHKUIT
npaBa M 3aCTOCYyBaHHS OXOPOHHWX MPaBOBMKX
HOpM, a cami npaBOBIAHOCMHM  MaloTb
“3axXMCHUIN” XxapakTtep.

V. BACHOBKM

3 nornsgy BM3HaHHS BigMOBigANbHOCTI Mpa-
BOBIZIHOCMHAMW, BIAMNOBiAANbHICTL 3a Mopy-
LeHHs BaHKIBCbKOro 3aKOHOA4ABCTBAa, Ha Hally
OYMKY, Crig po3yMiTu i ik G6aHKiBCbKi NpaBoBia-
HOCWHW, Y SIKMX YMOBHOBaXeHi cyb’ektn (cy-
6'EKTU MPUTArHEHHS) 34JIMCHIOTL OpraHisauivi-
HO-MpaBoOBUA BNNMB Ha 3060B’A3aHMX Cy6’eKTiB
(cyB'ekTiB, LLO NPUTAralTbCs) 3aCTOCYBaHHAM
3axodiB BNAvBY, nepenbadeHnx OGaHKIBCbKUM
3aKOHOLABCTBOM Ta HOPMAaTUBHO-NPABOBMMM
aktammn HaujioHanbHoro 6aHKky YkpaiHu, Lo
MalTb HacIigKOM TUM4YacoBi OOMeEXeHHs i-
HaHCOBOrO, OpraHisauiiHoro, ynpaBniHCbLKOro
abo iHWOoro xapakrepy 3 MeTol 3abe3neveHHs
PO3BUTKY perynstopHnx 6aHKiBCbK1X NpaBoBia-
HOCWH BIigMOBIAHO A0 X HOPMATMBHO BCTAHOB-
neHoi mogeni.

Taknm YMHOM, NiACYMOBYIOUYN HaBedEeH  Mip-
KyBaHHS1, 3axogu BnnmBy HauioHanbHoro 6aH-
Ky YKpaiHu 3a nopyLueHHA GaHKIBCbKOro 3ako-
HOOABCTBA MOXHa po3rnagatv 9Kk OOMeXeHHsI
abo 0B6TsHKeHHA hiHaHCOBOro, opraHizauinHoro
abo ynpaBniHCbLKOro xapakTepy, 3MiCT i 3acTo-
CYyBaHHS SIKMX pernamMeHToBaHO HopMamMu GaH-
KIBCbKOro npasa: iX 3acCTOCyBaHHSA 30iACHIO-
€TbCA B MNPOLECi iHAMBIAyanbHOro npaBoBOro
perynoBaHHA  crneuianbHO  YNOBHOBAXEHUM
Oep>XaBHMM opraHoM — HaujioHanbHUM 6aHKoMm
YKpaiHu WAsSXOM BUAAHHS MPaBO3aCTOCOBYOro
aKkTa B Mexax OXOPOHHUX BaHKIBCbKMX MpaBo-
BiJHOCMH 4epe3 MexaHi3aM peanisadii npas Ta
06oB’A3KiIB.
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B cmambe paccmampugaromcsi akmyaribHble 80rpocChkl npasosol npupodsbi cpedcme sosdelicm-
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Chernadchuk V. The Impact Measures of the National Bank of Ukraine for the Breach of the

Banking Law: Concepts and Types

The article is devoted to the actual matters of the legal nature of the influence measures of the
National Bank of Ukraine for the banking legislation violation. It was critically analyzed the present
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scientific opinions, the state of the legal regulation and it was suggested the author’s view of this legal
category.

Article 73 of the Law of Ukraine “On Banks and Banking Activity” provides that in the case of
breach by banks or other persons who may be subjected to verification of the National Bank of
Ukraine in accordance with this Law, regulations of the National Bank of Ukraine, its requirements
established under Article 66 or implementing risk activity that threatens the interests of depositors or
other creditors of the bank, the National Bank of Ukraine has a right to apply sanctions. These
sanctions include written warning, call of the general meeting of members, supervisory Board, the
Board of Directors of bank; written agreement with the bank to implement correct measures,
improvement of the financial condition of the bank, the efficiency improvement and/or adequacy of risk
management systems, etc.; suspension of dividend payment or capital distribution in any other form;
establishment of the increased economic standards for bank; increasing reserves to cover possible
losses on loans and other assets; restriction, suspension or termination of certain types of transactions
undertaken by the bank; prohibition to grant unsecured loans; imposing fines on the head of the bank
(to one hundred of tax-free income); prohibition on the use of voting shares (stocks); temporary
removal of a bank official; referring bank to the category of problematic or insolvent; revocation of the
banking license and liquidation of the bank.

The impact measures of the National Bank of Ukraine for the breach of the Banking Law are
characterized as restriction and burden of the financial, organizational and administrative character,
content and application of which are regulated by the Banking Law: their application is carried out in
the process of individual legal regulation by the authorized state body — the National Bank of Ukraine
by means of issuance of a law enforcement act within the banking relations.

Key words: bank, bank depositor, substantial participation, the National Bank of Ukraine, breach
of the Banking law, fine.
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