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KaHAMAAT HayK 3 AepXaBHOro ynpasmiHHSA
KnacuyHui npuBaTHui yHiBepcuteT

NMOPIBHAHHA MPABOBOIO CTATYCY AUMNOMATUYHUX ATEHTIB
| KOHCYJIbCbKUX NOCAAOBUX OCIB Y CYYHACHOMY MDXKHAPOOHOMY IMPABI

Y cmammi po3ansHymo ma HalaHO 8u3Ha4YeHHs OUMIIOMamuYHUX i KOHCY/IbCbKUX rpusineie ma
imyHimemia. NpoaHarnizoeaHo ma ropieHsIHO ix obcsie. 3azHavyeHo npobrnemu pearnizauji duninomamu-
YHUX | KOHCYMbCbKUX rpusineie ma iMyHimemig Ha rpakmuuji.

Knroywoei cnoea: npusinei ma iMmyHimemu, MixXHapoOHi 8i0HOCUHU, crigpobimHuumeo, rpasosuli

cmamyc, topucouKuyisi, durnomam, KOHCYII.

I. Betyn

OpHum i3 3aranbHOBM3HAHMX MPUHLMNIB
Cy4acHOro MiKHapOOHOro npaeBa € MpUHLMN
CyBEPEHHOI PiBHOCTI AepxaB. BiH noknageHui
B OCHOBY HOPM OUMNSIOMAaTU4HOIO Ta KOHCYIb-
CbKOro npasa. [1o 3aMiCTy UbOro npuHUMny, 30-
Kpema, 3apaxoBylOTb i piBHI NpaBa Aepxas
peani3oByBaT CBOK 30BHILLHIO MOMITUKY, BU-
XOASYM 3 BMACHMX iHTepeciB, Ha MiKHapOOHin
apeHi. OCHOBHMM MeXaHi3MOM peanisauii 30B-
HILLHBOT NONITUKW AepXaBWu €, 3BiCHO, AUMSOo-
Mmarisl, @ rofioBHUMU AiioBMMM 0cobamm — yno-
BHOBa)XEHi NPEeACTaBHVKA AEpXKaBu: AunrnomMa-
TWUYHI @areHTU Ta KOHCYIbCbKi MocagoBi ocobw,
[isnbHICTL | 6e3neka AKkMX rapaHToBaHa Aun-
NOMaTUYHUMKN Ta KOHCYMbCbKUMU MpUBINEsiMu
1 iMyHiTeTamu BignosigHo.

TeopeTnyHOK OCHOBOI IMYHITETIB € KOMOi-
HOoBaHa (yHKLiOHaNbHO-NpeaCTaBHULbKA TEO-
pisi, WO 3HaWwWna cBOE BigobpaXeHHsa B npe-
ambyni BigeHcbkmx KoHBeHLin 1961 Ta 1963 pp.
BignosigHo 00 HUX, “NpuBinel Ta iMyHiTeTN Ha-
OalTbCA He Onsl BUrof, OKpeMux ocid, a ans
3abe3neyveHHss eOeKTUBHOMO 34iNCHEHHS YHK-
Ui gunnomMaTUYHMUX NPeacTaBHULTB SIK OpraHis,
Lo npeacTtaBnsaioTb gepxasun” [1; 2]. 3asHaue-
He OJHAKOBOK MIpOK CTOCYETbCS M Aunnoma-
TUYHUX NPEACTaBHMKIB, @ TAKOX IHLIMX OCI0, SKi
Bi4NoOBiAHO A0 AoroBopy abo 3BMYal0 TaKoX €
HOCISIMX OMMNIIOMAaTUYHOIO IMYHITETY.

CTocoBHO 06cAry OunIoMaTUYHUX | KOH-
CYNbCbKUX NPUBINEIB Ta IMYHITETIB, BUXOOAYU
i3 3MICTYy OCHOBHUX (PYHKLUiN (NpeacTaBHULbLKA
— ANst AMNIIOMAaTMYHOIO areHTa; 3axucTy npas
Ta iHTepeciB i3NYHMX | tOpUOANYHUX OCIO ak-
peauTyodoi aepXaBu — AN KOHCYIbCbKOI Mo-
cagoBoi ocobu), Tpeba 3ayBaxuTu, WO Gop-
MaJribHO OBCAr KOHCYNbCbKUX MPUBINEIB Ta iMy-
HITETIB 3HAYHO BYXXYMI 3a AUMIOMAaTUYHI.

Il. MocTaHOBKa 3aBAAaHHA:

— HajaTu npaBOBY XapaKTepPWUCTUKY NpaBOBO-
ro ctatycy OunioMaTU4HUX areHTiB Ta KOH-

CYINbCbKMX NocagoBux ocio;
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— MOpPIBHATU 0OCAr AUNAOMaTUYHUX | KOH-
CYIbCbKMX MPUBINeEIB Ta iIMYHITETIB;

— BM3HaA4UNTM NPOBNEMHI NUTaHHA peanisauii
OUNNIOMATUYHMX | KOHCYNbCbKUX MpPUBINeiB
Ta iIMYHITETIB Ha NpaKTuLi.

lll. PesynbTatn

Y BigeHcbkin koHBeHUil 1961 p. gunnoma-
TUYHI iIMYHITETU 1 NpMBINEl NogineHi Ha iMyHi-
TeTW Ta npvBinei AMnnoMaTUYHOro npeacrtas-
HUUTBa 1 0COBUCTI iIMyHITETM Ta NpuBInei une-
HiB AUNNOMAaTUYHOro NepcoHany i ix poavH.

Hacamnepen, KOHBeHUis NiaTBEPOAXYE 3BU-
YanHy HOpPMY, 3riIHO 3 KO Bif KPUMIHaNbHOT
IopUCaVKLii gepxaBu nepebyBaHHA gunnoma-
TUYHUIA areHT 3BifbHAETbCA MOBHICTIO; . 1
cT. 31 KOHBEHLji He MICTUTb Ha LEn paxyHoK
Oyab-AkMx 3acTepexeHb. [Mpy UbOMy He Mmae
3HAYEHHS, Y1 fisB aunromart npu BUKOHAHHI
CBOIX crnyx06o0Bux 06oB’'A3kiB abo Sk npuBaTHa
ocoba [4, c. 179].

3acobu nepecyBaHHSA NpeAcTaBHULITBA KO-
PUCTYIOTLCS IMYHITETOM Bif apeLuTy, pekBsi3u-
uii, o6wyky Towo. OgHak, 3rigHO 3 BHYTPILLHIM
3aKOHOAABCTBOM [AESKUX KpaiH Ta MNpaKTUKO
3aCTOCYBaHHA LIbOro iMyHITETY, SKWO B Aun-
NomMaTU4YHOMY TpaHCMOpPTHOMY 3acobi nepeby-
Ba€ 3MnoumHelb, BiH MOxXe OyTu 3aTpyMaHui.
Mpumycosi aii B ubomy pasi 6yayTb cnpsiMmo-
BaHi He NpoTK 3acoby nepecyBaHHA, a NpoTu
BignoBigHoi ocobwm [3, ¢. 117].

Ocobucta HeaoTOpKaHHICTbL AMNNOMATIB i
X IMyHITET Bif KpMMiHanNbHOI topUCOnKLii BU-
3HayalTbCs HOpMaMW MiKHapogHOro mnpaea,
LLIO BOSOAi0Th iMAepaTMBHUM xapaktepoM. Ha
HenpunNyCTUMICTb BIOXWMEHHS Big npasun no-
BOKEHHS 3 gunrioMaTaMy BKa3ye N PilleHHs
MixHapogHoro cygy 1980 p. y cnpasi npo 3a-
XOMJIEHHS aMepUKaHCbKOro nocosnbctea B Te-
repaHi, B SIKOMy 3a3Ha4yeHo, L0 HaBiTb 3M0-
BXMBaHHS iIMyHITETOM He € MigcTaBolo Ans no-
PYLWEHHST UbOro iMyHiTeTy. HeOoTopkaHHICTb
0ocobu OuNNoMaTUYHOro npauiBHUKa 1 YneHiB
noro poguHu nepenbayae nigBuLLeHy BigMNoBiI-
OanbHICTb AepxaBu nepebyBaHHA 3a ii 3abes-
neyeHHsa. [eHepanbHa Acambnes OOH
14 rpygHa 1973 p. npunHana KoHBeHLUito npo
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3anobiraHHA Ta MOKapaHHS 3MoYMHIB NPOTU
ocib, SKi KOPUCTYIOTbCS MDKHAPOAHUM 3axuc-
TOM, Y TOMY YUCAi AUMMIOMATUYHUX areHTiB. Y
KoHBeHLUii nmigkpecneHo, WO BiAMNoBigHI ocobu
MaloTb MpPaBO Ha cneujanbHU 3axucT, a 3a
noBefiHKy cammx ocib, Lo KOPUCTYHTbCS aun-
NOMaTUYHOK HEeAOTOPKaHHICTIO, Hece BiAMNoOBiI-
JarnbHIiCTb AepkaBa, Lo X nocunae.

Benwvke npakTnyHe 3HaYeHHS MalTb iMYyHi-
TETM Bif UMBINbHOI Ta agMiHICTpaTUBHOI topurc-
Avkuji. BoHn He € abconmtoTHMK. Tak, iMyHITeT
He MOLLMPKETLCS Ha BUMNAAKM, KON A0 AUMNO-
MaTUYHMUX areHTiB Npea’sBnsalTbCs  MO30BU:
a) Lo cTocyloTbCs BUTPEOYBaHHSA MpPUBATHOrO
HEPYXOMOro MalHa, sike HanexuTb AunroMaTy
SIK MPUBATHIN 0CObi 1 3HAXOAUTLCA Ha TepUTOPIl
aepxasu nepebyBaHHs; 0) WO CTOCYOTbCS YC-
nagKyBaHHS, KONMM AunniomaTt BUCTyNae sk BU-
KOHaBeLb 3aroBiTy, XpaHuTenb abo niknyBanb-
HWK HacnigHoro MarHa, cnagkoemeup (sk ocoba
npusaTHa); B) Woao npodecinHoi abo komep-
LiMHOI AisinbHOCTI, 34iNCHIOBAHOI AUMNIIOMAaTOM
nosa CBOIX OQIUINHUX COYHKLiNA, OCKINbKM LS
OiSNbHICTL MOXe OyTu gonylleHa OepXaBoro
nepebyBaHHA (CT. 42 MiCTUTb 3abOpPOHY Takoi
AisinbHOCTI 3 MeTol ocobucToi Burogn). Kpim
TOro, MOPYLUEHHS1 ChpaBu OUNIOMaTUYHUM
areHToM abo 0coboto, ka KOPUCTYETLCS IMYHi-
TETOM Bif, topUCaUKL,iT 3rigHo 3i cT. 37, no3bas-
nse Noro npasa nocunaTtucsa Ha iMyHIiTeT Big
HOPUCAMKLT Wo[o 3yCTpiYHMX No3oBiB, Gesno-
cepeaHbo NOB’A3aHNX 3 OCHOBHMM MO30BOM.

He € noBHUM i dickanbHuin imyHiTeT. CTat-
T 34 BCTaAHOBIOE, WO AUMNNOMATUYHUIA areHT
3BINbHAETLCA Bif YCiX nogaTkiB, 300piB i mMuT,
0ocobuCTUX Ta MaNHOBUX, OEp)KaBHMX, PanioH-
HUX | MyHIUUNanNbHUX, 3a BUHATKOM: a) Henps-
MWX MOJaTKiB, SAKi 3BMYAMHO BKIHOYAKTbCHA B
LiHy ToBapiB abo obcnyroByBaHHsi; ©) 360piB i
nofaTtkiB Ha MpuMBaTHE HepyxoMe ManHo, L0
nepebyBae Ha TepuTopii gepxaBu nepebyBaH-
HS, SKWO BiH HE BONOAi€ HUMM Bif iIMEHi akpe-
ONTYIOYOI OepXxaBu ANs Uinen npeactaBHULT-
Ba; B) NodaTtkiB Ha cnagluHy i Muta Ha cnag-
KyBaHHs1, O CTArylOTbCA OepkaBoto nepeby-
BaHHS, 3 BWHATKaMM, nepeabadvyeHnmMn B
n. 4 ct. 39; r) 36opiB i nogaTkiB Ha NpuMBaTHUN
Aoxo[n, DKeperio SKoro 3HaxoAuTbCsl B Aepxa-
Bi nepeOyBaHHs, Ta MogaTkiB Ha KaniTanoBK-
nageHHs B KOMepUinHi nignpuemctsa B gep-
XaBi nepebyBaHHs; €) 300piB, CTArHYTMX 3a
KOHKPETHI BMAM ODCNyroByBaHHS; €) peecTpa-
LiHUX Ta CygoBWMX MUT, inoTevyHux 36opiB Ta
repboBoro 36opy LWoa0 HEPYXOMOro MariHa.

OgHum 3 Hanbinbll  MOWMPEeHUX BUAIB
3B'A3Ky AMNNOMATUYHOrO nNpeacTaBHULTBA 3
CBOIM LEHTPOM i iHWKMMM npeacTtaBHULTBAMU
CBOEI AepXaBu € gunnomMaTtmyHa nowta. Bigen-
Cbka KOHBeHLisi nepenbadae JocTaBKy OWMo-
MaTMYHOI MOLWITK OAWUMIIOMaTUYHMMK Kyp'epamu.
Y BCiXx BMNagkax gunnomMaTuyHa nowTta Kopwuc-
TyeTbCsl abCONMIOTHOK HELOTOPKAHHICTIO W He
obmexeHa Baroto Ym KinbKicTio Micupb (CT. 27).
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Ocobuctun Garaxx gunnomaTUyHOro npa-
uiBHMKa abo u4mneHiB MOro CiM’i KOpUCTYETbCH
HepgoTopkaHHicTio. MNpaBaa, BigeHcbka koHBe-
HUis nepenbavae, Wo BiH MoXxe ByTn JornsiHy-
TUIM Yy NPUCYTHOCTI 3aLikaBrneHoi ocobu abo ii
npeacrtaBHMKa, SKWO € Cepro3Hi niactaBu
BBaXaTW, LLIO BiH MICTUTb npegmeTu, 3abopo-
HeHi 0o BMBE3eHHA abo BBe3eHHS (M. 2 CT. 36).

3a aHanorietlo 3 AgMNNOMaTUYHUMK, KOH-
CYNnbCbKi MpuBinei Ta iMyHiTeTM MOXHa BU3Ha-
YNTU FK CYKYMHICTb OCOBMMBMX Minbr, Npas i
iHTepeciB, WO HaaalTbCA iIHO3EMHUM KOHCYIb-
CbKMM MpeacTaBHULTBaAM Ta ix odiliiHoMy ne-
pcoHany B 06cs3i, BU3Ha4eHOMY AOrOBIiPHUMMU 1
3BMYaANHMMW HOPMaMK MiXXKHapO4HOro npaea Ta
3aKOHOLABCTBaA AepKaBu nepebyBaHHS.

IcTopnyHO CHOpPMOBaHUM i B LbOMY CEHCI
“KnacuvyHuMM” 3anuwiaeTbCs B NpakTuui pagy
OepxaB nornsg Ha KOHCYNbCTBa K Ha yCTaHo-
BU, LLO KOPUCTYHOTbCA OOMEXeHUMMU (MopiBHA-
HO 3 MoCconbCTBaMu) MpUBINeAMN Ta iIMyHiTe-
Tamun. Ak npaBuno, i ocobucta HeOoTOpKaH-
HIiCTb, i IMyHITET KOHCYNIB Bif rOpUCaAuKLUii aep-
XaBu nepebyBaHHSA rapaHTylTbCA He B YCiX
BUNaaKax, a TiNbKMW ToAi, KONMW 3OiNCHIOBaHI
HAMW AOii He BUXOAATb 3a MeXi Crnyx0oBux
000B’A3KIB X OiLiNHNX PYHKUiA. Takuin dyH-
KUiOHanbHUM Migxig € TroSIOBHOK BiAMITHOW
O3HAKOK KOHCYJIbCbKUX MPUBINEIB Ta iMyHiTe-
TiB MOPIBHAHO 3 OUNSIOMAaTUYHMMUK. 3aranom
Ha UboMmy OyayeTbca 1 BigeHcbka KOHBEHLUis
NPO KOHCYIbCbKi 3HOCUHM 1963 p.

Take “obmexeHHs” o0bcAry KOHCYNbCbKUX
NpuvBIneiB Ta iMyHITETIB MOXHa PO3rMAHYTU Ha
[OBOX HaMsiICKpaBilLMX Npuknagax:

1. HeOoTOpKaHHICTb KOHCYMbCbKUX MNPUMI-
weHb. CyTb UbOro iMyHITETY 3BOAUTLCA [0
TOro, Wo 3abopoHEHO AOCTyn MicLEeBOi Bnaam
B MNPUMILLEHHS, 3arMaHi KOHCYnbCTBaMMU, i
30INCHEHHS B HUX Oyab-AKUX Ail MPUMYCOBOrO
xapaktepy (06LyK, apeLwT, pekBi3vuia mManHa
Towo) 6Ge3 3roau rofioBM KOHCYIbCbKOI yCTa-
HoBW. Arne nepegbayeHO BUHATOK y pasi Hag-
3BMYaHWX NoAin. Y TakoMy pasi 3roga rofiosu
KOHCYIbCbKOT yCTaHOBU “nepeabadaetbcs”, Ha
BiOMIiHY Big aHanoriyHoi cuTyauii i3 gunnoma-
TUYHUM NPEeaCTaBHULTBOM, HELOTOPKAHHICTb
NMPUMILLEHHST IKOTO € aBCOMTHOL.

2. Tak 3BaHun “cnyxboBun” abo “dyHKLi-
OHamnbHUA" IMYHITET KOHCYINbCbKOI MOCafoBOIl
ocobu B nuTaHHi 0COBUCTOI HELOTOPKAHHOCTI.
Tak, Ha BigMiHY Bif AMNIIOMATMYHOrO areHTa,
Len iMyHITET NOLUMPHOETLCA Ha KOHCyna nuie
NPV BUKOHAHHI HUM CNY>XG0BUX (DYHKLIN.

IV. BUCHOBKM

OunnomaTnyHi npmeinei Ta iMyHiTETM Ma-
I0Tb MPaKTMYHO abCOMNOTHUIA XapakTep (3a He-
3HAYHUMKU BUHSTKaMK B pasi BUCTYMy K Npu-
BaTHOI ocobwu), i ue, 6e3yMOBHO, BUNpaBAaHo,
afpxe rapaHTye SKICHUM 3axucT npaB Ta iHTe-
peciB gepXaBu Ha MbKHapOaHi apeHi.

KoHcynbCbKi NpuBinei Ta iMyHIiTETU € 3Hay-
HOl Mipoto Binbll obmMexeHuMM 3a gunnoma-
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TWYHI. Ha npaktuui ix 3acTocyBaHHSA BUHUKaE
GaraTto NMuTaHb LWOAOo “Cnyk0oBoro” iMyHiTeTy 30-
Kpema, afpke came MOHATTA “3HaXOMKEHHS npu
BMKOHaHHI Crny>k60BMx 00OB'A3KIB” B AUMIIOMaTu-
YHOMY Ta KOHCYIbCbKOMY MpaBi HE € BU3HAYEHNM.

Y 3B’A3KY i3 UMM Ha NpakTuLi HEPIAKO BUHK-
KaloTb TPYAHOLLi Y 3'ACyBaHHi TOro, 4n nepedy-
Bana usi ocoba B MOMEHT 3JI0UNHY MpPU BUKO-
HaHHi CBOIX Cnyx00BuX 0GOB’A3KIB, OTXE, UM
Mae [gepkaBa nepeOyBaHHA 3anyyaTtu i go
BiNoOBiganbHOCTI.

He MeHLi TpyaHOLLi BUHMKAKOTL i B NMUTAHHI
npo Te, XTO NpaBOMIpHUIA BUPILLYBaTU L0 NPO-
O6nemy: gepxaBa nepebyBaHHA 4M OepxaBa,
sika HanpaBssisie.

AHani3 JOKTPUHM MiXXHAPOAHOro npaea, A4o-
rOBipHUX i 3aKOHOAaBYMX HOPM, MpPaKTUKK
OepXaB MoKasye BiOCYTHICTb YHiBepcanbHOro
BUpILLEHHS Npobnemun crny>X60BOro iMyHiITeTy.

Bupaetbces, Wo yHiBepcanbHOro BUpILLEHHS
uiei npobnemu B3arani He moxe 6yTtu. Lle no-
SICHIOETbCHA, Hacamnepen, TUM, Lo Pi3HOMaHIT-
TSl NPaBOMNOPYLUEHb i HEMOXITMBICTb Y MPUHLM-
ni CKMacTu BUYEPNHWUA Nepenik Ccryx0oBux
00OB’A3KIB KOXHOI 0COOM, WO KOPUCTYETHCSA

cnyX60BUM iMYHITETOM, BUKITHOYAOTb MOXMM-

BiCTb BMPOONEHHs KOHKPETHWUX i YHiBepcanb-

HUX KpUTepiiB, WO AaTb 3MOry OLHO3HA4YHO

BU3HA4MUTK, Oyna ym He Oyna us ocoba B MO-

MEHT 3[iNCHEHHSI NMPABOMOPYLUEHHSI MPU BUKO-

HaHHi CBOIX CNy>X60BMX 0BOB’A3KIB.
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OHunweHko O.A. CpaBHeHMe NpPaBOBOro cratyca AUNSIOMaTU4eCKUX areHTOB U KOHCYJbCKUX
AOOJDKHOCTHbIX N1y B COBpeMeHHOM MeXXAayHapoaHOM npaBe

B cmambe paccmampusaemcs u 0aemcsi onpedesieHue OunioMamu4yeckux U KOHCYIbCKUX Mpu-
suneaull U UMMyHUMeMO8. AHanu3upyemcsi U cpasHusaemcsi ux obvem. [Mpusodsimesi npobremsl
peanusayuu dunIoMamuy4yecKux U KOHCYIbCKUX npusuneaul U UMMYHUMEeMmOo8 Ha rpakmuke.

Knrodesble cnoea: npusunieauu u UMMyHUMEMbl, MEXO0yHapOOHble OMHOWEHUS, compyOHUYeC-
meo, npasosoll cmamyc, durniomam, KOHCY/1.

Onischenko O. Comparison of legal status of diplomatic agents and consular officers in the
contemporary international law

The article deals with the definition of diplomatic and consular privileges and immunities. They are
analyzed and compared to their volume. Problems of implementation of diplomatic and consular
privileges and immunities in practice are given.

One of the generally recognized principles of international law is the principle of the sovereign
equality of States. It is the basis of norms of diplomatic and consular law. Contents of this principle
include in particular the same rights and powers to implement its foreign policy on the basis of their
interests in the international arena. The main mechanism for implementing foreign policy is, of course,
diplomacy, and the main actors — the authorized representatives of the State: diplomatic agents and
consular officers, activities and safety are guaranteed by diplomatic and consular privileges and
immunities, respectively.

The theoretical basis of immunity is combined functional — representative theory, which is reflected
in the preamble of the Vienna Conventions 1961 and 1963 According to them, the “privileges and
immunities are not to benefit individuals but to ensure the efficient performance of the functions of
diplomatic missions as representing the state”. Equally, the above applies to diplomatic representatives
and other persons who by virtue of agreement or custom are also carriers of diplomatic immunity.

Regarding the scope of diplomatic and consular privileges and immunities, based on the contents
of the main functions (representative — for the diplomatic agent, and protecting the rights and interests
of individuals and legal persons of the sending state — for a consular official), it should be noted that
the amount formally consular privileges and immunities significantly smaller than diplomatic.

Diplomatic Privileges and Immunities wear almost absolute character of (with few exceptions in the
case of presentation as a private person), and it is justified because ensures the protection of the state
rights and interests on the international arena.

Consular Privileges and Immunities is significantly more constrained then diplomatic. But in
practice, their use raises many questions about the “official” immunity in particular. Indeed, the notion
of “being in fulfilling their duties” in the diplomatic and consular law is not defined.
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In this regard, in practice, there are often difficulties in figuring out if this person was at the time of
the offense in the performance of their official duties, therefore, whether the receiving state to engage
its responsibility.

No less difficulties arise from the question of who is legitimate to solve this problem: the state or
stay directing state.

The analysis of the doctrine of international law, treaty and legislation, state practice shows no
universal solution to the problem of the official immunity.

This appears to be a universal solution to this problem in general can not be. This is explained
primarily by the fact that a variety of offenses and the impossibility, in principle, an exhaustive list of
duties of each person that enjoys official immunity, precluding the possibility of developing specific and
universal criteria to clearly define if the person had been at the time of the offense in the performance
of their duties.

Key words: pprivileges and immunities, international relations, cooperation, legal status,
jurisdiction, security, diplomats, consular.
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