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Onischenko O. Comparison of legal status of diplomatic agents and consular officers in the
contemporary international law

The article deals with the definition of diplomatic and consular privileges and immunities. They are
analyzed and compared to their volume. Problems of implementation of diplomatic and consular
privileges and immunities in practice are given.

One of the generally recognized principles of international law is the principle of the sovereign
equality of States. It is the basis of norms of diplomatic and consular law. Contents of this principle
include in particular the same rights and powers to implement its foreign policy on the basis of their
interests in the international arena. The main mechanism for implementing foreign policy is, of course,
diplomacy, and the main actors – the authorized representatives of the State: diplomatic agents and
consular officers, activities and safety are guaranteed by diplomatic and consular privileges and
immunities, respectively.

The theoretical basis of immunity is combined functional – representative theory, which is reflected
in the preamble of the Vienna Conventions 1961 and 1963 According to them, the “privileges and
immunities are not to benefit individuals but to ensure the efficient performance of the functions of
diplomatic missions as representing the state”. Equally, the above applies to diplomatic representatives
and other persons who by virtue of agreement or custom are also carriers of diplomatic immunity.

Regarding the scope of diplomatic and consular privileges and immunities, based on the contents
of the main functions (representative – for the diplomatic agent, and protecting the rights and interests
of individuals and legal persons of the sending state – for a consular official), it should be noted that
the amount formally consular privileges and immunities significantly smaller than diplomatic.

Diplomatic Privileges and Immunities wear almost absolute character of (with few exceptions in the
case of presentation as a private person), and it is justified because ensures the protection of the state
rights and interests on the international arena.

Consular Privileges and Immunities is significantly more constrained then diplomatic. But in
practice, their use raises many questions about the “official” immunity in particular. Indeed, the notion
of “being in fulfilling their duties” in the diplomatic and consular law is not defined.
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In this regard, in practice, there are often difficulties in figuring out if this person was at the time of
the offense in the performance of their official duties, therefore, whether the receiving state to engage
its responsibility.

No less difficulties arise from the question of who is legitimate to solve this problem: the state or
stay directing state.

The analysis of the doctrine of international law, treaty and legislation, state practice shows no
universal solution to the problem of the official immunity.

This appears to be a universal solution to this problem in general can not be. This is explained
primarily by the fact that a variety of offenses and the impossibility, in principle, an exhaustive list of
duties of each person that enjoys official immunity, precluding the possibility of developing specific and
universal criteria to clearly define if the person had been at the time of the offense in the performance
of their duties.

Key words: pprivileges and immunities, international relations, cooperation, legal status,
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