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l. Betyn

HoBauiga (Big nart. novatio — 3miHa, OHOB-
NeHHA) AK MpaBOBWUW IHCTUTYT 3apogunach i
Habyna 3Ha4YHOro MOLUMPEHHS e B PUMCHLKO-
My MpaBi, sike BM3Ha4ano ii 9k AOroeip, WO
NPUMNUHSIE iCHytoYe 3000B'A3aHHA LUMSIXOM 3a-
MiHW A0ro Ha iHwWwe 30608B'a3aHHA. KOpucTtu ce-
pPeaHbOBIYHNX AepXKaB NepevrHANN NpPakTuKy
3aCTOCyBaHHA HOBaLii, a Aewo nisHiwe uen
iHCTUTYT Oyno 3akpinneHo B H6araTbox Koandi-
KaLisiX LIMBINbHOrO 3aKOHO4ABCTBA.

B ykpaiHCbKOMY 3aKOHOAABCTBI TEPMIH “HO-
Bauis” 3'\BMBCA 3 MpuUHATTAM LmBinbHoro
kogekcy Ykpainm 2003 p. Ctatta 604 BCTaHo-
Buna: “30060B’A3aHHs MPUNUHAETLCS 3a OOMO-
BSIEHICTIO CTOPIH NPO 3aMiHy MEepPBICHOIO 30-
D0B’A3aHHS HOBUM 30060B’A3aHHAM MK TUMM XK
CTOpOoHamu (HoBauist)”.

[ocnimpkeHHst, WO CTocyoTbea Uiei Temu, 06-
MEXYIOTbCA MOOAUHOKUMW CTaTTaMU Yy Nepiogny-
HUX BUOAHHSX Ta 3adinatoTb NuLLle HeBenuKe Ko-
no npobnem, 30KpeMa HOBaLji y MO3WKOBe 30-
OoB’3aHHA. Tak, aHania nNpaBoOBOI NMPUPOAU HO-
Bauii 6opry y noavkoBe 3000B’si3aHHSA NPOBOAMB-
ca €.0. Tynuubkoto [13]. Hdeski 3aranbHi nUTaHHA
npo Hoeaujo gocnimkysanuca T.B. bogHap [4],
|.B. Buciubkoto [6, ¢. 56] Ta iHWMMK BYEHUMM.

Il. MocTaHOBKa 3aBAaHHSA

Meta cratTi — 3OiNCHUTM aHani3 oO3HaK Ta
yMOB HoBaLji. B topyanyHin nitepatypi Ui katero-
pii PO3yMilOTLCA MO-Pi3HOMY, YaCTO O3HaKU Hasu-
BalOTb YMOBaMM Y1 B O3HaAKax BU3HAYalOTb Hac-
nigKy 30iMcHeHHA HoBallil. Tak, iHKOMKW 3a3Hada-
€TbCA, L0 O3HaKOH HOBALji € MPUNUHEHHST BCIX
[00aTKoBKX 3000B’A3aHb, WO 3abe3neyyroTb Bu-
KOHaHHS1 KOINMULLHLOTO 3000B’A3aHHs [9], Toai sk,
O4EeBMAHO, MOETLCA NPO HaCHIAKN HoBaLjl.

Takum YMHOM, aHanisytun BKasaHy HOpMY,
BM3HA4YMMO psig YMOB, HeobXxigHux Ta goctart-
HiX ANs BYMHEHHS HOBALji.

Mo-nepLue, HoBauid — Le Crocib NpUNMHeH-
HA 3060B’A3aHHSA, Ha WO BKasye i MicLie B CUC-
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Temi uMBInbHOro npaea, amke B LK YkpaiHu
HoBaUia 3akpinneHa B . 50 “INpunMHeHHs 30-
boB’'sA3aHHs”. Xou Tpeba BpaxoByBaTH, LUO HO-
BaLisl xapakTepusyeTbCa NOABINHOK NPaBOBOD
NpvMpoaoto, aKe BOHA BUCTYNAE OQHOYACHO
niacTaBol Ans BUHUKHEHHS 3000B’sa3anbHUX
NpaBOBIAHOCUH Ta MiACTaBO X MPUNMHEHHS.
lMpUNMHEeHHs OAHOrO N YCTAHOBMEHHSA iH-
woro 3060B’A3aHHA € He TiNbKX NOCMi4OBHUMN
Jisimn, ane BoHM nNepebyBatoTb y NPUYNHHOMY
3B’A3KY: KOMULLHE NPUMUHAETLCA TOMY, LLO ne-
penbadaeTbCsl BCTAHOBMTWU iHLUE, HOBE 30-
OOB’A3aHHsI BCTaAHOBMETLCA TOMY, LIO Me-
penbadaeTbCs NPUNUHUTK NnonepeaHe [7].

Mo-gpyre, 3akoHopaBeub 0COOMMBO nig-
Kpecnoe, Lo HOoBaUisa MOXNUBa fmwe MK Tu-
MW cCamMuMK CTOpOHamu. Lls o3Haka € Bu3Ha-
YanbHOW, amke 3a il BiACYTHOCTI npaBoBa
npupoaa HOBMX NPAaBOBIAHOCKMH BTPATUTb CBOE
3HaAYEHHSI B YaCTUHI NiACTaBM NPUMUHEHHSA ne-
pBicHOro 3060B’s3aHHsA [8, c. 747].

Mo-TpeTe, HOBaLis € OBOCTOPOHHLOK Yro-
0010, HE BMMAOKOBO CTATTH, NMPUCBSYEHA HO-
Bauil y LUK Ykpainu, HasmBaeTbca “INpunuHeH-
HA 3000B’A3aHHA 3a [OOMOBIEHICTIO CTOpIH”.
3aiNCHI0ETBCA BOHA Y 3B'SI3KY 3 TUM, WO MeTa
nepBicHOro 3060B’si3aHHA He peanisoBaHa 4u
peaniszoBaHa He NOBHOK MipOto.

Ina HoBauii 060B’A3kOBa HasIBHICTb yroau
CTOpiH, TOBTO BIACYTHICTb CNopy WoA0 Npunu-
HEHHS AOii KONMULWHBOro 3000B’si3aHHSA 1 WOAOo
YMOB HOBOro 3060B’A3aHHS.

Mo-4yeTBEPTE, BUHUKHEHHS HOBOrO 3000B’S-
3aHHSA NoB’sA3aHe 3 nonepeaHiMm.

Mo-n'aTe, HoBauisi cnpsiMOBaHa came Ha
3aMiHy nepBiCHOro 3060B’'si3aHHA HOBMM, a He
Ha 3MiHy. HoBe 3060B’A3aHHSA BiOpi3HAETLCA
Bid MPUMNMHEHOrO, K NPaBuSio, CBOIM 3MICTOM,
Xo4ya M 3anvaeTbCsa NpPaBOBUM 3B’A3KOM MiX
TUMU XX ocobamu.

BinbwicTb UMX 03HaK HOBaLil 0gHOYACHO €
ymMoBaMK, HeobXigHMMK Ta goctatHiMu ans
BUYMHEHHA HoBauii, aAns Toro, wob BianoBiaHi
nii BBakanucb came HoBauiew. BopgHouac
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yMOBaMW BYMHEHHSA HOBaUil € Te, WO Bianosi-
OHWA akT Mae OyTM OBOCTOPOHHIM MpaBoYu-
HOM, KM BYNHEHUIN MK TUMWU CaMUMMK CTOPO-
HamMu, WO 1 y NepBiCHOMY 3000B’A3aHHi.

lll. PeaynbTatn

[o ymMoB 3giicHeHHs HoBaUil BapTo BigHecC-
TN Taki:

1. Ong npunmMHeHHs 3060B’A3aHHS HOBaLiE
HOBe 3000B’A3aHHA Mae MoB’sA3yBaT TUX CaMUX
ocib, wo n nepsuHHe. NMpu HoBauji 306epiracTb-
ca npaBocyb’ekTHUI cknag 3000B’A3aHHs, ue-
pes Lo HOoBaLjis He Moxe nepegdavaty 3MmiHy
yyacHvKa npaBoOBIQHOCMH TPETbO 0Cobot0,
Hanpuknag, BurogqoHabyBadem.

2. CTOpOHM MalTb [OCArTM 3rogu LWOAOo
3aMiHM ogHoro 3060B’A3aHHA iHWKUM. “[omoB-
NeHicTb” NPO HOBAaUto, NPO AKY NAETLCH Y Y. 2
cT. 604 LK YkpaiHn, — ue gorosip npo 3amiHy
3060B’A3aHHS.

CrocoBHO HoBaLii 6opry 3a3Buyalnt BUKOPUC-
TOBYETbCA TEPMIH “yroaa”, “0OMOBIEHICTL”, a He
“pnoroBip”. “[oroBip” i “goMoBneHicTb” € 6nm3b-
KMMW TEPMiHAMW, ake OOroBip € AOMOBIIEHICTHO
OBOx abo AekinbKkox CTopiH (CT. 626 LIK Ykpainn).
Y upOMy BMNaAKy TEPMiHM “0OMOBREHICTL” | “Oo-
roBip” BapTO BM3HATWN CUHOHIMiYHMMM [9].

Xo4a B niTepaTtypi cnpaBeanuBo Bia3Haya-
€TbCs, WO B MOHATIMHOMY 3MICTi “‘gomoBne-
HicTb” 3a cBOiM obcsarom wwuplia 3a “gorosip”
[5, c. 119-120], ogHaK y LUbOMYy BMNagKy mae-
MO BM3HATW, LLO Ui MNOHATTS € TaKumu, Wo no-
BHiCTIO 36iratotbes [2, c. 18].

3 BMMOrM 3akoHogaBus Mpo Te, WO CTopo-
HW MalOTb JOCArTM 3roau LWOA0 3aMiHWU OHOro
3000B’A3aHHA  iHLWUMM, BUWNMMBAE Lle OOWH
NPUHLUMMOBUA BUCHOBOK: SIKLWIO HOBaLUiss Mae
Micue nuwe 3a 3rofgok CTOpPiH, TO BOHA He
MOXXE BCTAHOBIIOBATUCS 3a PiLLEHHSIM Cyay.

3. HoBauiss BuMHsieTbcs y cbopmi OBOCTO-
POHHBLOrO MpaBoYMHY (HOBALUIVMHOIO AOroBOPY).
dopma UBOro NPaBOYMHY HE BU3HAYeHa Y
cT. 604 LK Ykpainu. dnckycia y daxosin nite-
paTypi TOYUTLCA CTOCOBHO MWUTAHHSA: YM HOBa-
UinH1in goroeip mae Bignosigatn dopmi neps.i-
CHOro [JOroBOpYy YW HACTYMHOrO, SIKLWO 3MiHt0-
€TbCS TN 4OroBopy?

Jeqki gocnigHWku BiOCTOKOIOTL AYMKY, LWO
HOBaUiNHWA OOroBip SK yroda, WO MPUNUHSAE
nepBicHe 3000B’A3aHHs1, MOBUHEH BUYMHATUCS B
Tin >xe dopmi, WO 1 yroga, Ha MigcTasi sIKOI
BCTaAHOBIEHE nepBicHe 3060B’A3aHHsA. [pumi-
pPOM, SKLIO HOBALiNHWA OOroBip NPUNUHAE 30-
BoB’A3aHHs 3 JOroBopYy, YKnageHoro B HoTapi-
anebHin dopmi, TO HOBaUIMHMW (HACTYMNHWI)
[OroBip TakOX MOBUHEH MaTu HoTapianbHy
dopmy [1, c. 44].

Cratta 8 LUK YkpaiHn gae MOXIUMBICTb 3a-
CTOCOBYBaTU Ti NpaBoBi HOpMU Lboro Koaekcy,
iHLUMX aKTiB LMBINIbHOrO 3aKOHOOABCTBA, LLO
perynioTb NoaidHi 3a 3MIiCTOM UMBINbHI Bia-
HocuHW. Lle o3Hayae, Wo A0 iHWKX BUNagkiB
HOBaUii MOXHa 3acTocyBaTu HOpPMYy M. 2

100

cT. 1053 LK YkpaiHu, a came: 3amiHa Gopry
MO3MKOBUM 3000B’S3aHHSAM NpoBaguTbCA 3
JoaepXXaHHAM BUMMOP NPO HOBaUiO | 34iACHI0-
€TbCA Yy (popMi, BCTAHOBMEHIN ANA O0roBopy
nosukun. Kpim Toro, ct. 205, 210 LUK YkpaiHu
BM3Ha4yaloTb (popMy nNpaBOYMHIB, HEOBXiaHY
ans ix gincHocTi. OCKiNbKM NpyY BYMHEHHI HO-
BaLil BMHUKAE HOBe 3000B’A3aHHSA, TO ANS TO-
ro, abm BOHO Oyno pJicHUM, HoBaujio crig
BYMHATU Y bopMmi, HEODXigHIA ans HOBOro 30-
boB’sA3aHHs [6, c. 56].

Taknm ymHOM, ockinbkn y cT. 604 LIK Ykpa-
THM BIOCYTHA cneuianbHa ymoBa npo opmy
yrogam, WO IEXWTb B OCHOBi HOBALil, OKpiM
cT. 1053 LK YkpaiHu, sika npucBa4YeHa HoBauji
Oopry B no3nkoBe 3000B’A3aHHS, WO NOBUHHA
BigbyBatuca y dopmi, nepegbadeHin ang
yKnagaHHs OOroBopy MO3uKW, TO € nigcTasu
ON1S1 BACHOBKY, WO N Yy LiNOMy Ha BCi BMNagku
3MiHW BMAYy OOroBOpYy MOLUMPIOETLCA 3a3Haye-
Ha BuMora. MoBa, TakuM 4YMHOM, ide nNpo Ha-
JaHHS nepesary npasumy, WO HaneXxuTb A0
HOBOTO 3060B’'sI3aHHS.

Yroga npo 3amiHy NepBiCHOro 3000B’s3aHHS
iHLIMM 3000B’A3aHHSAM (HOBALid) Mae AOroBipHY
npupody. Hoeauia € KOHCeHCcyanbHUM, ABOCTO-
POHHIM Ta onnaTtHuM goroeopom [3, c. 11]. Llen
[OOroBip Mae NpaBoMPUMNUHIOBANbLHY NpUpoAay, €
opraHi3auinH1MM OroBOPOM.

ICTOTHUMK yMOBaMKM Takoro [OroBopy €:
npeameT; BKasiBka Ha KOMWULLIHE W HOBE 30-
OOB’A3aHHs; BKasiBka Ha Te, WO HOBE 30-
OOB’A3aHHSI BUHMKAE MK TUMU XX ocobamum, Lo
" nonepegHe 3000B’A3aHHS; i Te, WO HOBE 30-
OOB’A3aHHs1 BMHUWKaE 3aMiCTb MOMNEpPeaHbOro,
ske npunuHsaeTbea [14, c. 10].

4. O60B’A3KOBOD YMOBOK € HasiBHICTb Ha-
Mipy CTOpPIH BYMHUTK HoBaUito. [Mpo Takun Ha-
Mip CTOPOHM MatoTb 0OOB’A3KOBO 3a3HAYNUTK Y
poroBopi. 3a BiACYTHOCTI Takoro 3acTepexeH-
HSA NepBUHHE 3060B’A3aHHA HE MPUNUHUTBCS, a
Oyae [iatn pasom 3 HOBUM.

Tomy ayxe BaXIiMBO YiTKO 3a3HAYUTU Y HO-
BaLiNHOMY [OroBOpi NpO Hamipu CTOPIH LWoa0
NPUNUHEHHST NEPBICHNX 3000B’A3aHb, OCKINbKK
B CYOOBIi nNpakTuui TpannsaTbCAa MNO30BMU,
MoB’A3aHi 3 BUHWMKHEHHAM HEMOPO3YyMiHb MiX
CTOpOHaMM Yepes3 He3po3yMini popmyroBaH-
HS Y 4OroBOpiI.

AKWO CTOPOHM He 3ragyoTb NPO Taky 3ami-
Hy abo iHWKM cnocoboM He BMpaxarTb ABHO
CBOIO BOMIO 1i 3pobuTun, To Byab-AKy yrogy, Wo
BCTAHOBMIOE 3000B’si3aHHs, BapTO BBaXaTu
TaKo, SKOK BOHA i €, TOGTO abo NpaBOYMHOM
Npo 3MiHy icHyto4oro 3060B’A3aHHsi, abo npa-
BOYMHOM MpPO CTBOPEHHSA HOBOr0 CaMOCTIHOIo
3000B’s3aHHs [15, c. 33].

Baxxaemo, Wo ang 3anobiraHHA BM3HaHHSA
CXOXMX OO HOoBaUji BigHOCWH, Hanpuknag, 3mi-
Hu gorosopy, cnig y LIK Ykpaiuum uitko nepeg-
Oauntn 3a aHanorieto 3i cT. 1273 LK ®paHuii:
“HoBauiss He nepepbavaeTtbcs; Tpeba, W06
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BONSA 3p00OMTK HOBALiO SICHO BUMMMBana 3 ak-
Ta” [11, c. 378]. Hanpwuknag, 6yno 6 gouinsHo
[onoBHUTK Y. 2 cT. 604 LIK YkpaiHn ab3. 2 Ta-
Koro 3micTy: “[lOMOBREHICTb CTOPiH MpO npu-
NMUHEHHSI MEePBICHOTO 3000B’sI3aHHSA HOBALLi€O
Ma€ SBHO BMMMMBATK i3 ii 3MicTy”.

5. OpgHieto 3 icTOTHUX yMOB HoBaLil € ginc-
HICTb NEPBUHHOIO 3060B’A3aHHS, OCKINbKU Npwu
HoBaLil yroga CTOpiH NpO NPUMMHEHHSA NepBic-
HOro 3000B’A3aHHSA 3[OINCHIOETLCA 3 METOH
BUHUKHEHHSI HOBOTO.

HoBauia nepenbayae 000B’A3kOBY HasB-
HICTb cTaporo 3000B’A3aHHS, WO 3aMiHIETLCS
HOBMM 3000B’si3aHHAM. Y nopsgky HoBadii BU-
HUKae HOBWI Bopr sik 3aMiHa cTaporo. Bignosi-
[OHO, HediNCHICTb NepBUHHOIO 3000B’A3aHHS
HeMWHy4Ye npu3Beae A0 HefincHOCTI N1 HOBOrO
3000B’A3aHH4, L0 BUMNANBaE 3 HOBaLLl.

Tomy HepgjncHiCTb HOBOro 3060B’A3aHHS O3Ha-
Yage, Lo CTOPOHM 3anULLNIINCA NOB’siI3aHUMK Nep-
BMHHVM 3000B’A3aHHSAM i HOBaLis He Bigbynacs.

Takmm 4nMHOM, HOBALiS He MOXe BU3HaBa-
TUCA [AIMCHOID, SKWO HepaincHe nepsicHe 30-
boB’A3aHHs. Taka Te3a, 6€3yMOBHO, NpaBusb-
HO BigODpaxae iCHylOYe MOMOXEHHS 3aKOHY i,
SIK 3aranbHe MpaBwuo, He BUKINMKaE 3anepe-
yeHb. HoBauis — Ue 3060B’A3aHHs, noxiaHe Bif,
nepBiCHOro 3060B’A3aHHS, | Yepes ue Heaorikm
€neMeHTIB NepBiCHOrO 3000B’A3aHHS MOBUWHHI
Onsa Hel maTu Ti caMi NpaBoBi HACMiAKW.

OpHak HaBedeHe CymKEHHS HaBpsa Yu Bap-
TO BBaXaTu yHiBepcanbHMM Ta 3aCcTOCOBYBaTU
[0 byab-akoro 30060B’A3aHHS, L0 BUKOPUCTOBY-
€TbCA ANs 3aMiHM NEepPBICHUX MPaBOBIOQHOCUH.
Hacnigkom HefjincHoCTi yroan € pectutyLis, Lo
3abe3neyye NMOBEPHEHHSI CTOPIH Yy CTaHOBULLE,
WO iCHyBarno [0 YKNadaHHsl HegjincHoi yrogw.
Be3 3BepHEHHA 0O cydy CTOPOHU MOXYTb Camo-
CTiiHO y3roguT YMOBUW PECTUTYLIT 3@ HEAICHO
yrogoto, ocpopMmBLLM iX SK HOBaLito abo BiACTy-
nHe. 3060B’A3aHHS, LLO BUHUKITO, (PaKTUYHO 3a-
MiHUTb HEeiNCHY yroady, BU3HAYMBLUW HaCNigKM Ti
HeLNCHOCTI, a yknageHy yrogy He MoxHa Oyae
BM3HaBaTW HedilicHow. Llle 6inbw oyeBnaHa
MOXIUBICTb 3aMiHW HediicHOI yroaM HOBUM 30-
DoB’A3aHHSAM Tofi, KONM MepBicHa yroga ocro-
ptoeTbcd. O3HaKM HemincHOCTI  OCMOPHOBaHOI
yrogy He MatoTb MPaBOBOrO 3HAYEHHS MOKU CTO-
poHa He 3asBWUTb MPO Lie, TOMY, SKLO yroaa He
OCKapXXeHa, CTOPOHM MalTb MPaBO 3aCHOBaHE
Ha Hin 3000B’sI3aHHST 3aMiHUTN HOBUM, SIKE MOBU-
HHe BM3HaBaTuca gincHum [10, c. 20].

6. HoBauia nepepbadae 3miHy 3MmicTy 30-
OOB’sI3aHHS.

Y UK Pocincekoi ®egepadii (PP) npsmo
nepenbavaeTbcs HEOOXIOHICTL 3MiHM Npegme-
Ta abo cnocoby BUKOHaHHSA. Ha Hawwy gymky,
Nno3uLia poCIMCbKOro 3akoHO4aBLS HALTO »KOp-
CTKa, XO4 caM (haKT YTOYHEHHS TOro, AKUMMU
MakTb OyTM 3MiHM, WOO BM3HATU AOMOBE-
HICTb MPO 3MiHY 3060B’sI3aHHA cCaMe HOBaLi€l,
€ 3aranioMm npaBUIbHUM.
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Ane Bkasiska B n. 1 cT. 414 LUK P® Ha iHWKI
npeaMmeT i cnoci® BMKOHAHHA MNEPBICHOTO 30-
00B’A3aHHs K kBanidpikytouy 03HaKy HoBaLji He
OXOMNMoE BCiX BunagkiB Hosauii. Hosauieo €
TaKOX YKMagaHHA CTOPOHaMu Yroau, Lo 3Mmi-
HIOE nigcTtaBy 3060B’si3aHHS, TOGTO NpaBoOBYy
MeTY, Ha JOCATHEHHS SKOI CNPsIMOBaHi BCTaHO-
BMEHi NEPBICHOI YroAo ManHOBI 0B0B’A3KN.

HoBauisi, noe’a3aHa 3i 3MiHOIO niacTaBu 30-
00oB’'sI3aHHs1, Mae 0cobNMBE NPakTUYHE 3HAYeEH-
HA. 3akoHogaselb y cT. 1053 LIK Ykpainn nps-
MO nepenbayve MOXIUBICTb HOBaLii 6opry, LWwo
Mae CBOIM npeamMeToMm rpouli abo iHwy pid, BY-
3HayeHy POAOBMMW O3HAKaMW, SKi BUHUKIN 3
KyniBni-npogaxy, opeHan MarHa, nigpsgy abo
iHLWOI NigcTaBu, y NO3MKoBe 3000B’A3aHHS.

BBaxaemo, wo 6Ginbw TOo4yHOK Oyane Tesa
npo Te, WO HOoBe 3000B’A3aHHS BMHUKAE MiX
MW camMumMmn ocobamu, BIAPI3HAYUCH BIA
nonepeaHLOro CBOIM 3MiCTOM, ab0 BUKOHYETb-
cd Te caMe, ane Ha iHWWi NpaBoBUKA NiAgcTaBi.

7. OctaHHA ymoBa — AOMNYCTUMICTb 3aMiHM
nepBicHOro 3060B’A3aHHA HOBUM. Tak, HOBaUisi
LWOAO BIAWKOOYBAHHSA LUIKOAW XWTTHO | 340-
poB’'to Oyde HeAiicHOW, MpPO WO MICTUTbCA
npsima BkasiBka y cT. 604 LIK YkpaiHu.

IV. BucHoBKMu

Takum YmHOM, HOBaUisA TiAbKW TOAI NpUnu-
HAe 3060B’A3aHHSA, KONK yroga npo 3amMiHy ne-
pBicHOro 3060B’siI3aHHS HOBMM 3000B’A3aHHSAM
BigNoOBigae BCiM BMMOram 3akoHy, To6To ykna-
JeHa B neBHil, nepenbayeHii 3akoHoOM chopmi,
MK CTOpOHaMM, SKi 3anuwialTbCs HEe3MiHHU-
MU, JOCSIrHYTO 3rogu 3a BCiMa iCTOTHUMK YMO-
BaMy  yCTaHOBIIOBAHOrO  CTOPOHamu  30-
OOB’sI3aHHS 11 NPABOYUH € OiINCHUM.

HoBauiss He gonyckaeTbecs wWono 3000B’s-
3aHb NPO BIALWKOAYBAHHS LWIKOAMW, 3aBAaHOI
KaniuTBOM, iHLIMM YLUKOPKEHHAM 3[40POB’S
abo cmepTio, NPO cnnaTty aniMeHTIB Ta B iHLWINX
BUNaZKaX, BCTAHOBMEHMX 3aKOHOM.
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Voronova O. The innovation of the civil law of Ukraine

Novation (from Lat. Novatio — change, update) originated as a legal institution and became
widespread in Roman law. Novation was defined as an agreement that was stopped by replacement
of existing commitments to other commitments. Lawyers of medieval countries have adopted the
practice of novations, and a little later this institution was enshrined in many codifications of civil law.

In the Ukrainian legal system the term “novation” appeared when the Civil Code of Ukraine was
adopted in 2003. Article 604 in CC of Ukraine established “Commitment is terminated by agreement of
the parties to replace the present commitment to the new obligation between the same parties
(novation).”

Research relating to this subject, is limited by single articles in periodicals, and take into
consideration only a small number of problems, including novations in debt obligations. Thus, the
analysis of the legal nature of novation of debt obligations was held by E.O. Tupytskoyu. Some
common questions about novation were studied by T.V. Bodnar, I.V. Vysitskoyu and other scientists.

Sometimes notes that feature of novation is to stop any additional obligations to ensure compliance
of the former obligations, while obviously is told about the consequences of novations.

Thus, we define a number of conditions necessary and sufficient for the commission of novations.

First, novation is a way of termination of liability, that is indicated by its place in civil law. In CC of
Ukraine novation embodied in Art. 50 “Termination of obligation.” Novation is characterized by a dual
legal nature. Novation is both rise to binding legal basis and their termination.

Termination of one and installation of another obligation are not only consistent actions, but they
are in causal connection: the former one is stopped because another one is set. New obligation is set
that means the termination of the previous one.

Second, the legislator emphasizes that novation is only possible between the same parties. This
feature is crucial.

Third, novation is a bilateral agreement, so article on novation in CC of Ukraine, it is called
“Termination of obligations under the parties' agreement.” Novation is implemented due to the fact that
the purpose of the original liability is not implemented or implemented not fully.

Fourth, the emergence of a new liability is related to the previous one.

Fifth, novation is aimed at new replacement of original liability and not at the replacement.

Most of these signs of novation at the same time are the conditions necessary and sufficient for
commission of a novation.

Key words: the termination of the obligation, agreement of the parties, the preservation of the
nature of the obligation, the bilateral agreement, the substitution of the initial obligation, the connection
of new commitments with the previous ones, novation.
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