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Martynyshyn H. Methodological Foundations of the Application of Law
The article unveils methodological underpinnings of the application of law. The author begins with

general concept of law application provided by Ukrainian legal doctrine and proceeds with showing its
origins – these are dogmas of dialectical materialism and the theory of reflection. The author
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demonstrates that actually the whole mechanism of legal regulation – and law application as its
essential element – are subject to the general purpose that is materializing the logic of social and first
of all economic relations. The mechanism of legal regulation accomplishes its aim if and only if all the
four premises are valid in the case: the norm correctly (truthfully) reflects current economic relations,
the fact are established beyond any doubt, the norm is correctly (truthfully) interpreted i.e. according to
the real intent of the framers and finally, the judge succeeds in applying a true norm to a true fact. If
only one of these elements is not fulfilled, the adjudication of a matter is false.

A shared feature for all the stages of the application of law is that something must be reflected
correctly, i.e. economy in legislator’s intent, the letter in the norm. Law enforcer makes his path in the
opposite direction, moving from the text to the final point – economic relations which are reflected in
the legislator’s intent. This all resembles the process of pulling a nest-doll up and down. The
weaknesses of this approach is being analyzed. The basic objection to this theory is that law cannot
be reduced to economic relations. First, this position breaks down with any moral foundation to law,
giving, actually, no foundation to it unless we regard interests of ruling class as a good reason to obey
the law. Second, even if we admitted the letter premise, we would still be unable to justify the
statement that economic relations may be reflected correctly in one and only true way. Third, as law is
often applied to changing social conditions, it is almost impossible to get the desired cohesion of true
law with a true fact. This is most obviously seen with regard to application of law in the context of
social change.
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