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B. I'. Jlykaweeuy4

[OKTOP HOPUANYHKX Hayk, Npodecop,
3acnyxeHun pUCT YKpaiHn
KnacvyHum npuBaTHUi yHiBEpcuTeT

HNOKA3U TA JOKA3YBAHHA B KPUMIHATIbHO-NMPOLIECYANIbHOMY

TA KPUMIHANICTUYHOMY BUMIPI

Y cmammi posensHymo kKoHuenmyarbHi rpobnemu O0okasdysaHHs 3a YuHHUM KIIK YkpaiHu ma
3p0brieHo 8i0rNoBIOHI y3acalribHeHHSs, CripsIMo8aHi Ha 800CKOHalIeHHs lio2o 3acobig y KpuMiHaribHOMY

rpo8adXKeHHi.

Knroyoei cnoea: dokasu, enacmueocmi 0okasie (HanexHicms, donycmumicms, 00CMO8IipHICMb i
docmamHicmb), 0oKa3yeaHHs1, npedmem i Mexi OoKa3ysaHHsI, rpouecyarsbHi dxepernia 0okasie, docy-

0ose poscnidysaHHsi, cydose npo8adKeHHS.

I. Betyn

UnHHUI KpymiHanbHWA npoLecyanbHUn Ko-
aekc Ykpainu (gani — KIMK), Ha BYKOHaHHA BK-
mor Pagm €Bponu, 3MiHMB ycto “igeonori” Ta
npaBoBy NapagurMy KpMMiHamnbHOro Cy4OuYVH-
CTBa, OPIEHTOBAHY Ha KpalLli CBITOBi 3pasku.

Arne ui 3MiHK, SK y>Ke HeoQHOPa30BO 3a3Ha-
Yanu NpoBigHI HayKOBLi, BKa3syluyn Ha BigoOMi
Heponikn KIMK 2012 p. Ta neBHy iHEpPTHICTb
CBiAOMOCTi 3HAYHOI YaCTKU MPaBOOXOPOHLIB,
BVKIUKanu HU3Ky npobnem He Tinbku npaso3a-
CTOCOBHOIO XapakTepy, Ski € HeBperynboBa-
HUMWK, cynepeynueuMy abo OUCKYCIMHMMK, a 1
METOAOMOrYHOro, MoB’A3aHOr0 3 HOBOK TEO-
pPeTUYHOK iHTeprpeTauielo BiZOMUX Y Haykax
KPUMiHaNbHOro npoLecy Ta KpUMiHaniCTUKK
iHCTUTYTIB, SIKi MOTPEebYOTL BiAMOBIAHONO Hay-
KOBO-MPaKTUYHOro onpautBaHHA. Cepen HUX
LleHTpanbHe MiCLie HanexumTb Teopii AokKasiB.

[l. MocTaHOBKa 3aBAAHHA

MeTolo cTaTTi € KOHUenTyarnbH1in aHanis ic-
HYHOYOI NMPaBOBOI NapagurMy OOKasiB i JOKa3y-
BaHHs, @ TakoX IX BigoOpakeHHs B YMHHOMY
KpUMiHanbHO-NpoLiecyanbHOMY 3aKOHOL4ABCTBI.

[ll. PesynbTatn

Mpobriema OokasiB i gOoka3yBaHHA Mae OaB-
HIO icTopito. He 3armmbrniotoumnch, Wo 3 AaBHIX
yaciB nig NOHATTAM “4oKa3n” YacTille BCbOro po-
3yMinu BriacHe [okas, 3acid gokasyBaHHSA Ta Cy-
JoBe cniacTeo. Tak, y BITYM3HSHIN NpaBoBil Te-
Opii, 3aKOHOAABCTBI Ta Cy[OBiM MpaKTWLi 3Hau-
LK BigoBpaXKeHHs y3aranbHeHi npasuna pobo-
T 3 gokasamu (ix 30MpaHHsl, OLiHIOBaHHSA Ta BU-
KopucTaHHs). “Pycbka lMpasaga”, “lNckoBcbka cy-
OHa rpamorta’, CynebHukn, JIMTOBCbKI cTaTyTy,
36ipHukn margebypabkoro npaea, “lNpaea, 3a
AKUMU CYOUTBCA MariopoCiNCbKUA HapoAa”, 3aKo-
Hogaeuyi aktn Pocincbkoi imnepii XVII-XIX cT.,
MonoxeHHss CTaTyTy KPMMIHANBbHOrO CYyA0UMHCT-
Ba 1864 p. — MICTUM NOCUNaHHA Ha pi3Hi BUAK
AOKasiB: MokasaHHA CTOPIH | CBigKiB, MMCbMOBI
OOKYMEHTW, PEeYOBi [oKa3n, 6GOXMIN cya TOLLO.
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MepLi 3akoHOOaBYI aKkTK pagsHCLKOI Bnagm
NPOAOBXMMAM MO3HAYeHy BULLE TpaauLuito, 30K-
pema B KpuMiHanbHO-npoLuecyanbHUX Koaek-
cax YPCP 1922 i 1927 pp. xo4a 1 BiACYTHE
BM3HAYEHHS 3aranbHOro MOHATTA JoKasiB, Y
CT. 62 KpuMiHanbHO-NpoLuecyanbHOro Kogekcy
YPCP (1922 p.) HaBegeHo nepenik mkepen
[0Ka3iB — MNoKa3aHHs CBiJKiB, BUCHOBKWN €KCre-
pTiB, pe4yoBi 4OKa3u, NPOTOKONW Orngagis Ta iH-
Wi nMcaHi AOKYMEHTM Ta OCOBUCTI NOACHEHHS
obsuHyBaveHoro [1]. Te came cnocTtepiranocs
B CcT. 58 KIMK YPCP 1927 p. [2].

Tox nig gokasamm B TOW 4ac TpaguuinHO
pO3yMiNnu [pxeperno BiAOMOCTEN NpPOo aKTu,
SAKMMW BCTaHOBIIOOTLCA ab0 CNpOCTOBYHOTHCS
00CTaBMHK, WO MalTb 3HAYEHHSA ANS NpaBu-
NIbHOTO BUPILLIEHHS KpUMiHanbHOI crnpaBu, a
TakoX caMi (pakTu, AKMMKM BOHW BCTAHOBIIHO-
I0TbCs ab0 CNPOCTOBYHOTHCS.

Y noganbwioMmy OCHOBW KpUMiHAMNbHOMO Cy-
pounHctBa Cotody PCP i cotosHux pecny6bnik
1958 p. (4.1 cT1. 16) [3] i KIMNK YPCP 1960 p.
(4. 1 cT1. 65 KIK) [4] 3akpinunu MOHATTA Npo-
LecyanbHUX [xepen OOoKasiB y KpMMiHANbHOMY
npoueci. Tak, 4. 2 cT. 65 KINK 1960 p. 4o Hux
BiHOCWMMA: MoOKal3aHHSA CBigKa, NMoka3aHHsA Mo-
Tepnifioro, NokasaHHS Migo3pHOBaHOro, Moka-
3aHHs OOBMHYBa4eHOro, BUCHOBOK eKCrepTa,
pedyoBi [OKa3u, NPOTOKONW Crigvmx i CcyaoBux
Jin, npoTokonu 3 BIgNOBIOHUMM [opaTKamu,
CKNafeHi YNOBHOBaXEHMMW OpraHamun 3a pe-
3ynbTaTamMu onepaTUBHO-PO3LLYKOBUX 3aXOAiB,
Ta iHLWi JOKYMEHTMW.

3a HoBum KT1K Ykpainu 2012 p., BianosigHo
0o cT. 84, ookaszamu B KpMMiHarbHOMY npoBa-
[PKeHHi € bakTU4HI gaHi, oTpumaHi B nepeaba-
YyeHomy umm Kogekcom nopsaky, Ha nigcrasi
SAKMX CRig4YMi, NPOKypop, crigyun cyaas i cyq
BCTaAHOBIIOIOTb HAaSABHICTb YK BiACYTHICTb (hak-
TiB Ta 0OCTaBWH, WO MalTb 3HAYEHHA Ans
KpMMiHanbHOro nNpoBafKeHHA Ta NiansrawTb
OokasyBaHHI0. [pouecyanbHuMn gxepenamu
[OKa3iB € NokasaHHs, peyvoBi AOKa3un, LOKyMe-
HTW, BUCHOBKM EKCMepTIB.
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Ha cborogHi B Teopii KpMMiHanbHOro npo-
LLlecy NOHATTAM “4oKasn” OnUCYTb JOBOSII Pi3-
Hi He TiNbKX 3 MO3ULi NEKCUKM Cy4acHOI topu-
ONYHOTO MOBW, @ WM Mi3HaBaNbHO-CTaTyCHUX
XapakTepucTuK Kateropii, Wo MalTb Micue B
KpMMiHanbHOMY nNpoBamKeHHi: Byab-aki dak-
TWUYHI aHi, WO MaloTbh 3HAYEHHA ANng KpuMmiHa-
NbHOrO  NPOBAMKEHHS; BIAMNOBIOHMI  HOCIN
(oxepeno) BigomocTen Mpo HuX; npolecyarib-
Hy npouenypy Ta dopmy (cnocib) ii 3akpin-
NIeHHA B MaTepianax KpuMiHanbHOro npoBa-
oKeHHs. [NepeniyeHi eneMeHTH po3rnagarTb Y
neBHOMY B3aEMO3B’A3KYy Ta egHocTi [5, c. 8].
Hesaxatoum Ha BMAMMy nNpvBabnueicTb, 3 Ta-
KOK MO3ULLIEI0 BAXXKO NOrogMTuCA, Npo Lo ap-
rYMEHTOBAHO HUXYe.

3aranom, HesBaXkalto4M Ha HU3KY AUCKYCIn-
HUX BUOAHb, Y KpWUMiHaNbHO-NpouecyanbsHin
Teopil Npobnemy [oKasiB i AOKa3yBaHHS onpa-
LbOBaHO JOCTaTHbO MOBHO Ta BCeOiYHO [6; 7;
8; 9; 10].

Y KpuMiHanicTn4Hii Teopii npobnemy goka-
3iB i JOKa3yBaHHSA SIK OKpemMe HaykoBe BYEHHS
Marxe He posrngganu, xoda B 60-Ti pp. XX CT.
crnovatky P.C. benkiH Bugas MoHorpagito
“30MpaHHA, OOCNIMKEHHA 1 OuUiHKa [okKasiB.
CyTHicTb i MeTOgKn”, a nisHiwe y cniBaBTOPCTBI
3 A. |. BiHGeprom moHorpadito “KpumiHanictu-
Ka i JokadyBaHHS”, B SIKMX MpoLuec JoKa3yBaH-
HS PO3rMSIHYTO NEPEBAXHO 3 KPUMIHAMICTUYHNX
noauuin [11; 12].

Oxkpemo Tpeba 3ragaty npauto A. P. BenkiHa
“Teopis gokasyBaHHSA", WO BuWLWIIA OPYKOM Y
1999 p. 1 npucBsYEHA KOMMIIEKCHOMY [OCHIi-
OKEHHIO Teopii AoKa3yBaHHs. Y Hill, OKpiM Tpa-
ONLIRHWX npouecyanbHUX NUTaHb: MOHATTA O0-
KasyBaHHs, MOro crtagi, npegmeta, 3acobis,
cy6’ekTiB, BCEBIYHO pPO3rnsiHYTO 3MICT OCHOBHUX
erleMeHTIB MpoLecy AoKa3yBaHHSA: 30vpaHHS,
nepesipka 1 OUiHIOBaHHS AokasiB. [1poaHaniso-
BaHO JOriYHi M MNCUXOJOrYHi OCHOBW [OKa3y-
BaHHs, iHpopMaUinHi npouecu nig Yyac gokasy-
BaHHS, CMiBBiQHOLWIEHHS Ta 3B’SI30K AOKa3yBaH-
HS 11 onepaTMBHO-PO3LLYKOBOI OiNIbHOCTI, a Ta-
KOX aKTyarnbHi Ha Ton 4ac npobnemu npouecy
OOKa3yBaHHSA HK MpouecyanbHoi neranisauii
OPIEHTOBHOI iHpopMaLil, pornb Crig4oro n ekc-
neprta y popMyBaHHs [oKasis Towo [13].

Y TakoMy X HanpsMi MisHille KOMNeKkTuB aB-
TOpiB, BMKOPUCTOBYIOYM KOMMIEKCHUI Niaxig y
OOCNIMKEeHHI [OKasiB, OKpiM TpaguuiiHO npo-
LecyanbHUX MUTaHb, PO3IMsHYB MOriYHi, Ncu-
XOJI0riyHi, iHopMaUiiHi OCHOBM AOKa3yBaHHS,
MOro CniBBigHOLWEHHS Ta 3B’430K i3 onepaTus-
HO-PO3LUYKOBOK [AisinbHiCTO. CneujianbHO O0-
CnifXeHo 3MicT Takoi dasum (cTagii) gokasy-
BaHHS, SIK BUKOPUCTaHHA Aokasie. [pugineHo
HanexHy yBary TakTU4HUM | METOANYHUM MNPO-
Grnemam [oka3yBaHHSA, B TOMY 4ucni npobne-
Mam opraHisauil po3cnigyBaHHs1, CUTyaTUBHOC-
Ti [oKa3dyBaHHs, MporpamyBaHHsa (Mogento-
BaHHSA) [OKa3yBaHHS, CMiBBIgHOLWEHHS Ta
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3B’A3KY JOKa3yBaHHSA i KpUMiHanicTU4HOI xapa-
KTEPUCTMKI 3M0oUnHY [14].

Y noganblOMy  HayKOBLi-KpUMiHaniCcTu,
CNUpaKYnChb Ha BU3HAYeHi B Teopii KpUMiHanb-
HOro npoLecy, KpMMiHanbHO-NpoLecyanbHOMY
3aKOHOOABCTBI Ta y3aranbHEHHSA cnigyvol npak-
TUKM NOHATTA “OoKa3n” Ta “Ooka3yBaHHS”, pos-
pobnsinn nepeBaXHO MPUKNALHI acnekTu LmX
NoHATb [14, ¢. 71-72, 92; 15, ¢. 175-176].

Cepep, HMX 3acnyroBye Ha yBary MoHorpa-
dig . I. KoTtoka, y sikin oknagHo npoaHarniso-
BaHO 3aranbHOTEOPETUYHI acnekTu CygoBOro
ni3HaHHS — cepen HUX OOCMIMKEHHA B €OUHO-
My OpraHi3auiiHOMy KOHTEKCTi Mi3HaHHS 1 Oo-
KasyBaHHSl, HAJaAHO XapakTepuUCTUKy 3acobam
ni3HaHHS Ta JoKasyBaHHA y cdepi CyaouUNHCT-
Ba [16]. A Takox MoHorpadis [1. B. Kosnos-
CbKOro, B SKil HA OCHOBI aHaniady icTopii Ta cy-
YacHOro NPaBoOBOro perynBaHHsA 0brpyHTOBa-
HO BUCHOBOK MPO KOHKYPEHLi0 BUAIB OOKa3iB,
nig, KoK POo3yMiloTb HaJaHHS NpiopUTETY neB.-
HUM npoLlecyanbHUM (hopmMam BiJOMOCTEN 3a
BiJCYTHOCTi CyMHIBIB y iX HamnexHocTi Ta Ao-
CTOBIpHOCTI. HeraTMBHO OLiHEHO iepapxXito, L0
haKTMYHO cknanacs 3a cTyneHem AOMyCTUMO-
CTi, sIka, Ha OYMKy aBTopa, CynepeyvnTb MpuH-
umny ceoboam ouiHku JokasiB. 3anponoHOBaHO
MoKnacTy B OCHOBY MOAiNY AoOKasiB Ha BUAM iX
3MicT (Npupody BiOOMOCTEW, Ha OCHOBI SIKUX
BCT@HOBMEHO OOCTaBWMHM, WO NignsrawTb Oo-
BeAeHHHo) [17].

Cnpobyemo noegHaT B HAyKOBOMY MOLLIYKY
ui ABa nigxoan B €OUHOMY KOMIMSEKCHOMY 3Mi-
CTOBHOMY aHanisi.

I3 3aKOHOMIPHOIO HEMUHYYICTIO MOAid Kpu-
MiHanbHOro MpPaBOMOPYLUEHHSA 3aBXau 3anu-
Wwae cnign: matepianbHi — Ha pi3HUX pevax i
npegmMeTtax, ski 36epernu Ha cobi 1T Bigobpa-
XeHHs, Ta “igeanbHi” — BiAOMOCTI y nam’aTi
nogen, aki NeBHUM YMHOM CTUKanmcs 3 Lieto
nogieto. ToxX po3cnigyBaHHA KpUMiHANbLHOro
NpaBoMoOpYLLUEHHS BigOYBaETbLCA LUMAXOM Mi-
3HaHHSA uiei noaii 3acobamu KpUMIHaNICTUKK y
Bu3HaveHomy KIK npouecyanbHOMYy MOPSAKY.
Ak pesynbTat — Npokypop abo cnigunin yxe Ha
00CyaOBOMY pO3CrigyBaHHi BCTAHOBIOE BU-
3HayeHi cT. 91 obcTaBuHK, SKi NignaralTb Oo-
KadyBaHHIO Y KPWUMiHANbHOMY MpPOBaKEHHI,
TOOGTO OTPMMYE MEBHI BIJOMOCTI, L0 B opuan-
YHOMY BXWUTKY IHKOMNW HasuMBaloTb: “dbakTny-
HUMWM  JaHuUMK”, “00Ka30BOK  iHpbopmaLieto”
abo “gokasamn’ — 3anexHo Big CMakoBUX yMo-
nobaHb cyb’ekTa 3acTOCyBaHHS, SKi nvwe B
cydi, 3a HOBOK igeonoried  KpuMiHanbHOro
NPOBaXXEHHHA, MOXyTb OyTVW BUMKOpPUCTaHi SK
AoKasn hakTy BYMHEHHSI KpUMiHanbHOro npa-
BOMOPYLUEHHS.

BuHukae nutaHHs WoA0 ni3HaBanbHOI LjiH-
HOCTi UUX (PaKTUYHUX AaHuX, OTPUMaHUX nig
Yyac [OOCYy[OBOro poscrigyBaHHs, Ta IXHbOro
npoLiecyarnbHOro craTycy MOpiBHSAHO 3 [JoKa-
3amun. To6TO YM MaloTb BOHW BiAMnoBigaTy BCIiM
BMacTMBOCTSM, MPUTaMaHHUM fokasam (cyao-
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BMM [OKa3aMm): HanexHoCTi, 4oNyCTUMOCTI, J0-
CTOBIpPHOCTI, 4OCTaTHOCTI.

BignoBigb Ha NnocTaBneHe NUTaAHHSA € He Ta-
KOK OZHO3HAYHOM, AK MPY NEPLUOMY PO3rnsagi.
Ha pocynoBoMy poscnifyBaHHi  MidHaBarbHi
3ycunns cnig4yoro i nNpokypopa CcrnpsiMoBaHi,
Hacamnepen, Ha OOCHiMKEeHHA MOoAil KpuMiHa-
NBHOrO MPaBOMOPYLUEHHA M4  KyTOM  30py
BCTAHOBIEHHSA Ta aHanidy obcTaBuH i oakTny-
HUX OaHuWX, sKi 4atoTb 3MOTy 3BY3UTU KOO OcCi6
abo BCTaAHOBUTM KOHKPETHYy 0cOo0y, sika Moro
BYMHMNA.

Buokpemnmo Ta npoaHanisyemo OKpeMi
ctatTi YnHHoro KIK, aki BM3Ha4aloTb OCHOBHI
3acagu Ta npouecyanbHy npoueaypy AoKasy-
BaHHS.

Tak, n. 16 4. 1 cT. 7 “3aranbHi 3acagun Kpu-
MiHanbHOro MpPOBaMKEHHS” — BigHOCUTL 0e3-
nocepeHiCTb AOCHIMKEHHS MOKa3aHb, peyen i
OOKyMeHTiB. Lito “6esnocepenHicTb”, BUXO4AYM
3 HOBOI inocoii KpMMiHaNbLHOrO CYA0UYUHCT-
Ba, BiAHECEHO A0 Ni3HaBarbHOI OisNIbHOCTI Cy-
4y, a He [0 ni3HaBarbHOI iAfbHOCTI Ha Oocy-
[0BOMY po3chnigyBaHHi. Mpo ue cBiguMTb nps-
Muin npunuc 4. 1 cT. 23 “besnocepepHicTb Oo-
CnifXeHb MokasaHb, peden i OOKYMEeHTIB”, 3a
AKMM cyn Jocnigxye Aokasn 6esnocepefHbo.
[MokasaHHs y4aCHUKIB KpUMiHanNbHOro nposa-
DXXEHHA cyn OoTpuMMye ycHo. A y 4. 2 uiel X
CTaTTi 3ayBaXeHo, L0 HEe MOXYTb OyTW BM3Ha-
Hi JOoKa3aMu BigOMOCTI, L0 MICTATbCSA B MOKa-
3aHHAX, peyax i [OKyMeHTax, siki He Oynu
npegMmeTom 6e3nocepenHboro  AOCHiIKEHHS
cyny. Ane BXe TyT HamiTunacs gesika TepMi-
HomoriyHa HeysrogkeHicTb. 3okpema, y 4.1
CT. 23 nponucaHo, LWo cyd AoChigKye Ookasun
(TyT i pani BuaineHo Hamu) 6e3nocepenHbo.
BuHuMkae nuTaHHg, 3BigkM BOHM (OoKasu) no-
Tpanunu B CyA4 i WO BiH AOCMiAXYye, KON B Ha-
3Bi cTaTTi Ta 1 Opyrin YacTuHi MOeTbca npo
“0OCNiMKEeHHA nokKasaHb, peyver i JOKYMEHTIB”,
abo BigOMOCTEMN, O MICTATLCA B MOKa3aHHSX,
peyax i JOKYMeHTax.

[3 UbOro MOXHa 3p0oOWTK MonepedHin BU-
CHOBOK, LLIO JOKa3u B iX npouecyaribHOMy Ta
ni3HaBanbHOMY CTaTyCi 3'ABMAOTLCA NvLIEe B
cyai nicns ixHboro 6esnocepefHbOro gocnia-
XeHHs1 (TYT MM CBIiIOMO He aHani3yemMo OKpeMi
BUnagku, nepeabadeHi YmHHUM KIIK). A Takox,
O dhaKTUYHI aHi, oTpuMaHi Ta 3adikcoBaHi y
BiQMOBIAHMX MPOTOKOMax (monuTty, ornsagy pe-
yel i JOKYMEHTIB), Ha LOCYAOBOMY CRifCTBi HE
MalTb HISIKOro ni3HaBasribHOro W TUM Ginblue
OOKa30BOro 3HayeHHsl. 3anuwaeTbcs BiOKpu-
TUM MUTaHHA WOAO Mi3HaBanbHOrO 3HaYeHHs
npoTokony ornsay micua nogii, 6esnocepen-
HbO JOCNIANTWN AKMK Mig Yac cygoBOro nposa-
DKEHHS € BeNbMU NpobrneMatuyHnm,

Y vactuHi 3 cT. 26 “ANCnosnTUBHICTL” Ha-
rofioLweHo, Wo cnigvyvn cyaas, Cya y KpumiHa-
NbHOMY NPOBAaMKEHHI BUPILWYIOTL Nuwe Ti nn-
TaHHS, LLIO BUHECEHO Ha iX po3rnsag CTopoHaMm
Ta BigHECEeHO [0 iX MOBHOBaXKeHb. 30Kpema,
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CTopoHa 0OBMHYyBayeHHs: Mpokypop (cT. 36),
Cnigyvi opraHy [ocyfoBOro poscrigyBaHHs
(cT. 40), onepatuBHi nigpo3ginu (cT. 41), y go-
Cy[OBOMY pO3ChiflyBaHHS, B MeXax CBOIX MoB-
HOBaXKeHb, MPOBOAATL cnigdvi (po3LlykoBi) Ta
HernmacHi cnigyi (posLykoBi) Ail, NpuM3HayaTb
peBi3ii Ta nepeBipkun, NOBIAOMNSATL 0cobi Npo
nigo3py, 3a pesynbTataMmy po3chigyBaHHS
cknagatTb 0OBUHYBamnbHUIA akT TOLWO (TYT MU
nepeniunnu nuie gesiki npouecyanbHi 3acobu,
WO MalTb BUPaXXeHWW nisHaBarbHUMA 3MICT,
cepef SKMX y KOHTEKCTi MOBHOBaXeHb CTOPOHM
0OBMHYBaYEHHS 3aKOH HE 3ragye NpU3HavYeHHs
eKcnepTunsu, Ta CBIAOMO He Topkanucs npob-
nem cTopoHu 3axmcty). Kpim TOro, npokypop,
3rigHo 3 4. 14 cT. 36, 3BepTaeTbCca A0 cyay 3
o6BuHyBanbHUM aktom. Came 3MiCT OOBUHY-
BanbHOro akTy W BM3HA4Ya€ MUTaHHSA, WO Oy-
OyTb BUpillyBaTuCs B cydi. Ane BUHMKaE 3anu-
TaHHSA LWWOAO0 YMOBHO 3BaHOI “npouecyanbHol
dopMn” LMX NUTaHb.

YactuHoto 1 cT. 92 noknageHo o60B’A30k
[OKa3yBaHHSA 0OCTaBWH, siKi MignarawTb goKa-
3yBaHHIO Y KPUMIHanNbHOMY MpPOBaKEHHI
(cT. 91) Ha cnigyoro i Npokypopa SIKk CTOPOHU
06BMHYBaYeHHs1. Y 4acTuHi 2 cT. 93 BM3Ha4YeHO
3acobu 36vpaHHs OOoKasiB CTOPOHOK OOBUHY-
BaYeHHs, [0 SKUX BigHeCeHi: crigyi (posLyko-
Bi) Ta HermacHi crigyi (po3sLwykosi) Ail, BUTpe-
OyBaHHA peder, JOKYMEHTIB, BiJOMOCTEN, BU-
CHOBKIB eKcnepTiB, BUCHOBKIB peBi3in Ta akTiB
nepesipok Towo. CtatTa 223 “Bumorn go npo-
BeAEHHsT crigumx (po3LyKkoBuX) Ain" npsmMo
BKa3ye, WO Ui Aii CnpsiMOBaHi Ha OTpUMaHHS
(36mpaHHsa) gokasiB abo nepeBipKy Bxe OTpu-
MaHUX JoKasiB Y KOHKPETHOMY KpUMiHaNbHOMY
NPOBAXKEHHI.

Yxxe B [OCYAOBOMY pO3CIridyBaHHi 3aKoH
onepye TepMiHOM “gokasu’”, WO TakoX niaTeep-
KeHo 3mictom 4.1 ctatTti 94 “OuiHka goka-
3iB”, y 4Kl nponucaHo, Lo chigynii, NpoKypop
3a CBOIM BHYTPILLUHIM NepeKoHaHHAM, sike I'pyH-
TYeTbCA Ha BcebiYHOMY, MOBHOMY N Heynepe-
PKEHOMY [OOCHiIKEHHi BCiX OOCTaBMH KpUMI-
HaNbHOro NMPOBAAXXEHHS!, KEPYHUYNCh 3aKOHOM,
OLIHIOITb KOXEH JOoKa3 i3 Mornsiay HanexHoc-
Ti, 4OMYCTUMOCTIi, JOCTOBIPHOCTI, @ CYKYMHICTb
3ibpaHnx gokasiB — 3 nornsgy JocTaTHOCTI Ta
B3aEMO3B’A3KY ANs MNPUAHATTA BiAMNOBIAHOMO
npoLiecyarnbHOro pilleHHs.

Mainke Tak camo B LIbOMY NriaHi 3akoHoaa-
BeLb NiAXOAMTb OO MOXMIMBOCTI Ta npouenypwu
BUKOPUCTaHHS pe3yrbTaTiB HErnacHux crigumx
(po3LWwyKoBKMX) AN y AOKa3yBaHHI Mig Yac gocy-
[O0BOro poscnigyBaHHs. Tak, cT. 236 nponucye,
IO MPOTOKOMNWM MPOBEAEHHSI HEerracHux cnig-
4mx (posLwykoBux) Ain, aygio- abo sigeosanu-
Cu, POTO3HIMKM, iHWI pe3ynbTaTn, 3400yTi 3a
OOMOMOrOK 3aCTOCYBaHHsSI TEXHIYHUX 3acobiB,
BUMyYeHi nig yac X NnpoBedeHHs pedi 1 JOKy-
MeHTM abo ix Komii MOXXHa BUKOPUCTOBYBaTK B
JOKasyBaHHI Ha TWX camMux nigcraBax, Lo W
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pe3ynbTaTv NpOBEAEHHS iHWMX cnigymx (pos-
LLYKOBWX) OiN.

[NopiBHIOIOYM BULLE3a3HaAYEHEe 3i 3MICTOM
BULLIE3rafyBaHoI Y. 2 CT. 23, y siKil 3a3HAYEHO,
WO He MOXyTb OyTW BM3HAHI gokasamu Bigo-
MOCTIi, WO MICTATbCA B MNOKa3aHHAX, pedvax i
OOKYMeHTax, ki He O6ynu npegmeToMm 6esno-
cepeHbOoro AOCMiAKEHHsT cyay, He BaXKo Ail-
TV BUCHOBKY, MPUHaNMIi, NpPO Hey3rogKeHicTb
Pi3HNX YaCTWH 3aKOHY Ta MOCTaBUTU HU3KY He
PUTOPUYHUX 3anuTaHb — WO 30MpaeTbcs N Jo-
CrigKyeTbCa Nig Yac [ocynoBoro poacnigy-
BaHHSI, SKMM TEPMIHOM NOro Ha3BaTW, sIKe NOro
nisHaBaribHe 3HAYEHHS, Ta KON Y KpUMiHarnb-
HOMY MPOBaPKEHHI 3'ABNATLCA JOKA3W.

Hanpwvknag, 3akoHogasLo BOoanoca gocrat-
HbO 4iTKO M MOCNIQOBHO Mponucatu poboTy 3
NOKasaHHAMW §K npoLecyanbHUM  JKeperiom
nokasiB. Tak, cT. 95 BM3Ha4yae nokasaHHsa K Bi-
OOMOCTI, SiKi HaarTbCA B YCHIN abo MMCbLMOBIN
dopmi crigyomy, NPOKypopy, crigyomy cyani Ta
cyay nig vyac gonuty nigo3proBaHMM, 0OBUHYBa-
YeHWUM, CBIOKOM, NOTEPNININM, eKCNepToM LLIOAO
BiJOMUX M OGCTaBUH y KpUMiHANbHOMY NpoOBa-
D>KEHHI, Nig Yac OOCYAOBOro po3criyBaHHsS Ta
Cy[0BOro po3rnsgy. A B YaCTUHI 4 KOHKPETUSYE,
WO cyn Moxe obrpyHTOByBaTVM CBOI BUCHOBKM
nue Ha nokasaHHsX, siKi BiH GeanocepeaHbOo
crnpunmaB nig Yac cygoBoro 3acigaHHs. Cya He
Bnpasi OOrpPYHTOBYBAaTW CY[OBI PilLEHHSI MOKa-
3aHHAMMW, HagaHUMK CrligyoMy, NPOKypopy, abo
NMocunaTmcs Ha HUX.

Taka X TepMiHOMOra BMKOPUCTOBYETLCA B
noganbLUMX YacTuMHax [OCyOoBOro poscrigy-
BaHHs. 30Kkpema, y CT. 276 OO0 BuMagkis nosi-
AOMIIEHHS MPO NiJo3pY, OKPIM iHLLIKX, BiGHECEHO
“HasiBHICTb OOCTaTHIX JOKasiB AN Migo3pu oco-
O1 y BUYMHEHHI KPMMIHaNbHOro MpaBonopyLUeH-
HA”. Y 4.1 n. 3 cT. 284 nponucaHo, WO KpuUMi-
HanbHe MNPOBAMKEHHS, KpiM iHLWIMX BUNAAKIB,
3aKPUBAETLCS, SIKWO HEe BCTaHOBIIEHI AOCTaTHI
gokasu Ansi JOBEAEHHS BUHYBATOCTi O0coOu B
cydi i Bu4epnaHi MOXNMBOCTI iX OTpUMaHHS. A B
CT. 287 00 060B’sI3KOBUX PEKBI3UTIB KIOMOTAHHSA
NPOKypopa Npo 3BiflbHEHHS Big KPUMIHAMNbHOT
BiNOBIOANbHOCTI BiAHECEHO M. 6 — gokasu, siKi
NigTBEPOKYIOTb (PAKT BYMHEHHHA OCOBOK Kpu-
MiHanbHOro NPaBoMNOpPYLUEHHS.

Mig 4Yac BigKPUTTA CTOPOHaMU KpUMiHarb-
HOro MpoBaXXeHHs MaTepianisa [40OCyOOBOro
po3cnifgyBaHHA 3akoHOoAaBeLb 3HOBY B 4.1
CT. 290 BUKOPUCTOBYE Len TepMiH, BU3HaBLUU
3ibpaHi nig 4ac OoCydoBOro po3chigyBaHHS
OOoKasn [ocTaTHIMM AN cknagaHHA ob6BMHY-
BarbHOrO akTa, KMOoMnoTaHHS Npo 3aCTOCYBaHHS
NPYMYCOBMX 3aX0A4iB MeANYHOro abo BMXOBHO-
ro xapaktepy, a TakoX MpunuMc 4.2 uiei X
cTaTTi, Wo 30608B’A3ye npokypopa abo cnigyo-
ro 3a Moro AopyYeHHAM HagaTu A4OoCTyn OO Ma-
TepianiB OoCydOBOro po3cnifyBaHHA, siki € B
MNOro pOo3nopsmKEHHS, Y TOMY 4Yuchi Oyab-ski
gokasu, ski cami no cobi abo B CyKynHOCTi 3
iHWMMW JOKasamMy MOXYTb OyTWU BUKOPUCTaHI
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0N OOBEeAEHHS HEeBMHYBaTOCTi abo MEeHLLoro
CTyNeHs BUWHYBaTOCTi 06BMHyBadeHoro, abo
COPUATU NOM'SIKLLIEHHIO NOKAPaHHA. Y 4acTUHI
3 TakoXx MICTUTbCA 3000B’A3aHHS HagaTu Oo-
CTyNn Ta MOXMMBICTb ckonitoBaTn abo Bigobpa-
31UTK BIONOBIOHUM YMHOM Oyab-sKi peyoBi [0-
kasn abo X YaCTUHW ..., KONU MPOKYypop Mae
HaMip BMKOpUCTATW BiAOMOCTI, O MICTATLCA B
HUX, 9K Jokasu Yy cyfi. Te came y 4. 6 Uiei x
CTaTTi MPONMCaHO BiAHOCHO CTOPOHU 3aXMCTY.

Takum YnHoM, 3aKoHOOaBeLb B OOHIM cTaT-
Ti, B OOHOMY 1 TOMY KOHTEKCTi onepye gBomMa
Pi3HMMU TepmiHamu: “Bipomoctammn” i
“nokaszamun’. Xo4va y 4. 12 uiei cTtaTTi 3aKoHO-
Aaseupb BinbLl TOYHO, Ha Haly AYMKY, BUKOPU-
CTOBYE MO3HayeHi TepMiHM CTOCOBHO MaTepia-
niB BigKpUTTA: “... Cyd He Brnpasi JONYCTUTU
BiZOMOCTIi, WO MICTATLCA B HWUX, SIK [OOKa3un”.
BuaineHe Hamy cnoBOCMOMYYEHHS OOUiINbHO
BMKOPUCTOBYBATU N Y iHLIMX YacTMHaX CTaTTi,
O pO3rnsaaeTbes, Ta B KOHTEKCTI BUKOPUC-
TaHHA MOHATTA “gokasn” B OOCYAOBOMY pPO3-
CnigyBaHHi, Npo O MU 3ragyBanu BuLLe.

Kpim TOro, 4ocTaTHbO BMBaXXEHO 3aKOHOAa-
BeUb NiAiNWoB OO0 BU3HAYEHHS BiAOMOCTEN, SKi
MatoTb MICTUTUCHA B OOBUHYBarbHOMY akTi 4. 2
CT. 291, Oe BIACYTHE MOCUNAHHA Ha nepenik
JoKasiB Ta IX OUiHKY CRigYuMM 4Yu NPOKYypOpoOM,
a B n.5 4.2 uiei ctatTi 3aCTOCOBYETLCA AOLi-
nbHa dopMyna npo BuKNag akTnyHmx o6-
CTaBVH KPUMIHANbHOIO MPAaBOMOPYLUEHHS, SiKi
NPOKypOp BBa)kae BCTAHOBNEHUMM.

Y nigrotoB4oMy CygoBOMY 3acifaHHi 3ako-
HoOaBeLb BUKOPUCTOBYE Binbll TOYHY FEKCU-
Ky, 6€3 no3HayeHux BULLE CYyNnepevHOCTEN.
Tak, y 4.1 n. 4 cT. 315 igeTbes npo “... BUTpe-
OyBaHHA MEBHUX pedver Yu JOKYMEHTIB”, Tak
camo ” 4. 1 cT. 317 — “[loKkyMeHTH, iHWi maTe-
pianu ...cyaoBi pilleHHs Ta iHWi JOKYMEHTH i
MaTepianu, WO MalwTb 3HAYEeHHS1 ANS LbOro
KpUMiHaNbHOro NpoBagKeHHS ...".

[poaHanisyBaBwM npouenypy CyaoBOro
poarnsgy cT. 347, 348, 349, 351-356, 357-
361, KIHOYOBOH B KOHTEKCTI HALLOro AOCHTioKEeH-
HA BM3HAHO CT. 363, B siKill NO3HAYEHO MpoLie-
Oypy 3aBepLlleHHs1 3'ACyBaHHA OOCTaBUH,
BCTAHOBIIEHMX Nid_Yac KPUMiHANIbHOIo NpoBaa-
YKEHHS1, Ta NepeBipku ix goka3amu, i BUSHA4YEHO
JouinbHe meKCUYHe CroBOCMOMYyYeHHd, nid-
KpecrieHe Hamu, a TakoX 4.5 cT. 364, y akin
HarosoLeHo, Wo “y4yacHMKU CygoBOro MpoBa-
IKEeHHS1 MaloTb NpaBo B cyAoBux gebarax no-
cunaTtuca nuwie Ha Ti gokasu, siki 6ynm gocni-
)KEeHi B _CydgoOBOMY 3acigaHHi. Akwo nig yac
cypoBux pebartiB BUHMKae noTtpeba nogatu
HOBI [OKa3un, cyd BiOHOBMIOE 3'sCyBaHHA 0O-
CTaBWH, BCTAHOBIIEHUX Nif Yac KPUMiHANbHOrO,
Ta NepeBipku X fokaszamu, Nicna 3akiHYeHHSA
SIKOro 3HOBY BifkpvBae cynosi aebatu 3 npu-
BOZY AOAATKOBO JOCHIoKEHNX 0OCTaBuH".

IV. BUCHOBKM

[etanbHuin aHania HopM 4YuHHoro KI1K
YKpaiHu, WO BCTaAHOBMIOKTbL MNOPSAOK npoBe-
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OEHHS 0OCYy[0BOro po3chnigyBaHHA Ta CydoBO-
ro po3rnsay, Aae 3amory 3pobuT BUCHOBOK, LLO
bakTUYHI JaHi N Aokasn MatoTb Taky camy ni-
3HaBanbHy MpUPOAY i PI3HATBLCA nuLIe npoue-
cyanbHUM cTatycoM. [ocrnigpKeHHs npakTukm

Jae 3MOory BUCIOBUTY OOMYLUEHHS, WO Ha OO-

CyOoBOMY  poO3ChifyBaHHi  YiTKO BU3HaYUTU

BNaCTUBOCTI (HanexXHicTb, JONYCTUMICTb, OOC-

TOBIPHICTb | JOCTaTHICTb) 3i0paHnX hakTUYHMX

AaHux (ManbyTHiX gokasiB) goBoni npobnema-

TUYHO.

TomMy Ha gocynoBOMY pO3ChigyBaHHI Aoui-
NbHO 3aCTOCOBYBATU JIEKCUYHI CMOBOCMOSY-
YEHHs1, WO BXEe BUKOPUCTOBYHOTb Y YMHHOMY
KK, 3okpema: “daktuyHi gaHi (ob6ctaBuHM)",
“BiQOMOCTI, WO MICTATLCA Y MNOKa3aHHAX",
“igomocTi (iHbopMmauid), oTpumaHi nig 4ac
OOCIioKeHHs1 peyvel, OOKYMEHTIB, maTtepianb-
HUX cnigiB 3roYnHy”, “BiAOMOCTI, L0 MaloTb
3HAYeHHs Ansl BCTAHOBIEHHsSI 0OCTaBuH KpuMi-
HanbHOro npaBonopyLleHHsa” Towo. | nuwe B
Cy[oOBOMY NPOBAaMKEHHI AOMyCTMMO 3acTOCO-
ByBaTM TepMiH “mokasn”, abo, sk CBOro 4yacy
NPOMOHYBanocs B LMBINbHO-NPaBOBI Teopil, —
“cyposi gokasn” [18].

Takum YMHOM, BUSIBNIEHI HeBAarni TepMiHo-
NOriYHI BM3HAYEHHSA Ta HEeYy3roaXeHocTi B iX-
HbOMY 3aCTOCYBaHH{, Ha nepwnin nornsag,
MoxHa Oyno 6 BigHecTM OO HedonikiB 3ako-
HOZaB4YOl TEXHIKM Ta BiACYTHOCTI €AMHOrO Ha-
ykoBoro peparyBaHHs dnHHoro KIK. Ane, Ha
Hawy OyMKy, npobrnema nondrae He TiNbKn 1
He CTifNbKM Yy 3a3HadyeHoMy, ii KOPiHHS cnig
LWyKaTh B METOLOMONYHUX | METOAUYHUX NPO-
ranvHax Hayk KpuMiHanbHOro npouecy Ta
KPUMiHamMiCTUKW.
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Lukashevich V. Evidence and Proving in Criminal Procedure and Criminalistic Measurement

The article deals with the conceptual problems of proof under the existing Code of Criminal
Procedure and the corresponding generalizations made aimed at improving his means in criminal
proceedings.

The current Criminal Procedural Code of Ukraine, in pursuance of requirements of the Council of
Europe, changed the whole “ideology” and the legal paradigm of criminal justice oriented the best
world samples.

But these changes, as has been repeatedly pointed out by leading scientists, pointing to the
famous shortcomings of the CPC 2012 and a certain inertia of consciousness a considerable part of of
law enforcement officials, have caused a number of problems, not only of enforcement, which are the
unregulated, conflicting or debatable, and — methodological associated with a new theoretical
interpretation known in the science of criminal trial and criminalistics institutions requiring a
corresponding scientific practical study. Among them, the central place belongs to the theory of
evidence.

Based the marked, the purpose of the article was the conceptual analysis of the current legal
paradigm of evidence and of proof, as well as their reflection in the existing criminal procedural
legislation.

Historically speaking, based on domestic legislative acts, starting with the “Russian Truth”, “Pskov
Judicial Charter”, Lithuanian statutes, collections of Magdeburg law, “Rights, which is suing the Little
Russian people”, the legislative acts of the Russian empire XVIII-XIX centuries, the Regulation Charter
of the criminal justice in 1864 the various types of evidence have been analyzed: indications of the
parties and witnesses, written documents, physical evidence and the like. And also summarizes the
rules of work with them: the gathering, evaluation and use.

Separately, was investigated the issue of evidence with regard to Ukrainian criminal procedure
legislation in 1922, 1927, 1958, 1960 in which the concept of procedural sources of evidence has
been fixed which include: testimony of a witness, the victim's testimony, the testimony of the suspect,
the testimony of the accused, expert evidence, physical evidence, records of investigative and judicial
actions, protocols with relevant applications, compiled by authorized bodies as a result of operational
search activities, and other documents.

A significant part of the article was devoted to a detailed analysis of problems of proof in the acting
Code of Criminal Procedure. On the basis of this drew relevant lessons.

For Evidence and proofs have the same cognitive nature, and differ only in the procedural status.

During a the preliminary investigation, to clearly define the properties (identity, admissibility,
reliability and sufficiency) of collected factual data (future proof), is problematic.

Therefore, at the pretrial stage investigation is advisable to apply lexical phrases like: “factual data
(circumstances)", “information contained in the statement,” “information obtained from during the study
of things, documents, material traces of the crime”, “information relevant for establishing the
circumstances of the criminal offense “and others. It is only in judicial proceedings is permissible to
use the term “evidence” or “forensic evidence”.

Key words: evidence, evidence properties (identity, admissibility, reliability and sufficiency),
proving, subject and limits of proof, sources of evidence the procedural, prejudicial inquiry, court
proceedings.
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