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1. B. XpsiniHcbKull

[OKTOP IOPUANYHKUX HayK, Npodecop
[BH3 “HauioHanbHui ripHuyunii yHisepcuteT”
M. [JHinponeTpoBCbK

NMPABOBI ®YHKL|Ii NPUMUCIB OCQEJ'IVIBO'I' YACTUHU
KPUMIHAIIbBHOIO KOAEKCY YKPAIHU WWOAO 3BINIbHEHHA OCOBU

BIA KPUMIHANBHOI BIANOBIAANBHOCTI

Y cmammi su3zHa4yeHo ma OocrioxeHo npaegosi hyHKUIT npunucie w000 crieyianbHO20 38ifIbHEHHS
8i0 KpUMiHasibHOI 8idrnosidaribHOCMI, CymHIiCMb SIKUX M0Jisiea€ 8 308HILUHBLOMY 8rugi IX Halcymmesi-
wux eracmusocmel Ha KpuMiHaIbHO-MPasosi 8i0HOCUHU, W0 SUHUKIIU Y 36'S13KY i3 8UUHEHHSIM r1ee-
HO20 3/104UHY. BUOKpemieHo byHKUIl, npumamaHHi 6cim crieyjiasisHUM eudam 38iflbHEHHST 8i0 KpUMI-
HarnbHoI 8idnoegidanbHoCcmi: cmumMyrnoya (MomueauitiHa), gidHoserroganbHa (KoMneHcauyitiHa), 3aro-

bixHa (rpoghinakmuyHa) ma euxoeHa hyHKU.

Knroyoei cnosa: rpasosa hyHKUis, crieyiaribHe 38irbHEHHS, cmumyrnoya (MomusayiliHa), 8id-
HoentosaribHa (KoMreHcauilHa), 3arnobixHa (npoginakmuyHa) ma euxogHa OyHKUI.

I. Betyn

Maike 3a niBTOpa AeCATUPIYYA YMHHOCTI
KpuminanbHoro kogekcy Ykpainm 2001 p. (gani —
KK) kinbkicTb BUAIB 3BiNbHEHHA Big KpUMiHanb-
HOT BignoBiganbHOCTI, nepeabadveHnx y npunu-
cax go okpemux crtatenn OcobnumBoi YacTUHU
KK, 36inbwmnacs B niBTopa pasv — 3 14 o
21 Bunagkis. Ller HanpsiM po3BUTKY 3aKOHO-
OaBCTBa Mpo KpUMiHanbHYy BiANOBIAANbHICTb €
NepCrneKkTMBHMM, OCKINbKM BifA3epKanioe €B-
PONENCHKMI LNSX FapMOHi3aLii KpUMiHanbHOro
npaBa, MpakTUYHy peanisauito NpUHUMUNIB Ty-
MaHi3My Ta €KOHOMIil KpuMMiHanbHOI penpecii.
KpvmiHanbHa BignoBiganbHICTb Ta MokapaHHA
AK “ultimo ratio” (octanHin 3axig — 1. X.) Bnnu-
BY Ha 0co0y, sika BYMHMMA 3MOYUH, HE 3aBXau
BWKOHYE 3aBOaHHSA BUMNPAaBMEHHS BMHHOMO Ta
3anobiraHHA BYMHEHHIO HOBUX 3IOYMHIB. Y Cy-
YacHux ymoBax rnobanisauii Ta igeonorii
NOCTMOAEPHY MPUHLUMM HEBIABOPOTHOCTI KpU-
MiHanbHOT BiANOBIAANBHOCTI B €BPONENCHKOMY
Ta CBITOBOMY NpaBOBOMY MPOCTOPi 3a3Hae pa-
LioHanbHOI Moaudikauii. BiaTak kpumiHanbHo-
npaBoBa AOKTPWHA BUSBISE 3pOCTalOYMM iHTe-
pec OO0 3aKkoHOAaBCTBa YKpaiHM Npo KpuMiHa-
NbHY BiANOBIQANBHICTb | MPaKTMKM MOro 3acTo-
CyBaHHS B YACTUHI JOCIMKEHHSA NPUMNACIB LLO-
00 cneuianbHMX BUAIB 3BiNTbHEHHS Big, KpUMi-
HanbHOI BignosiganbHocTi [3, c.11-12; 12,
c.7; 15, c. 21; 22, c. 5-6].

Il. MocTaHOBKA 3aBOAHHA

MeTol CTaTtTi € pPO3ropHyTE BM3HAYEHHS
npaBoBuUX (PYHKUIA NpunnciB WOJo chneuianb-
HOro 3BifTbHEHHS Big KpMMiHanNbHOI BignoBiga-
NbHOCTI. Y AoChimXeHHAX, NPUCBAYEHUX Che-
LianbHOMY 3BifIbHEHHIO Bif KPUMiHaNbHOI Bia-
noBiganbHOCTI SIK CaMOCTIMHOMY pi3HOBUAY 3a-
0X04YyBaribHUX HOPM, BWCMOBMIOIOTLCA Pi3Hi
OYMKU LWoao iX dyHkuin. CreuianeHi Buan 3Bi-
NbHEHHA Big KpUMiHaNbLHOI BignoBiganbHOCTI,
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nepenbaveni B Ocobnuein yactuHi KK, y Tiri un
iHLUMA NAOLWMHI AOCNigKyBanu Taki yKpaiHCbKi

Ta iHO3eMHi npaBHUKM, K. A. B. bapkos,
tO. B. bayniH, B.Il. bopucos, A. A. Bo3sHtok,
tO. B. lonik, J1. B. Fonosko, |. E. 3Bevapos.-

cekuni, O. ®. KosiTigi, O. C. Kosak, (0. B. Jly-
LIEHKO, B. O. HaBpoubkun, O. B. HageH,
O. B. NoHomapeHko, O. 3. Pubak, I. O. Yca-
iR, B. M. Tuxun Ta iH. 3a ob6carom npaBoBUX
YHKUiM, WO BMOKPEMIIOKTLCS, BCi BUCIOB-
NeHi nornsan MoXHa MOAINMMTU Ha BY3bke Ta
LUMpPOKe TX PO3YMIHHS.

lll. PesynbTatn

B Ocobnusin yactuHi KK nepegbaveHo 21
NpUMNMC LWOAO 3BifIlbHEHHS Bi4 KPUMiHANbHOI
BiQNOBIOANbHOCTI Y BUMNaAKax BYMHEHHHA NeB-
HUX 3MOYMHIB, KOMU: rPpOMaasiHuH YKpaiHu, sK-
WO BiH Ha BMKOHaHHS 3ITIOMMHHOIO 3aBAAHHS
iHO3eMHOT AepXxaBu, iIHO3eMHOT opraHisauii abo
X NpeacTaBHUKIB HiIKUX Oil He BUMHUB i 0OO-
POBIfIbHO 3asiIBUB OpraHam AepkaBHOI Bragu
npo CBil 3B’430K 3 HAMW Ta NpO OTpUMaHe 3a-
BAaHHs (4.2 cT. 111 KK); ocoba, sika npunu-
HUNa OisnbHICTb, nepegbaveHy 4acTUMHOK
nepLuow uiei cTtatTi, Ta JOOPOBINLHO MOBIAO-
MuUa opraHu AepxaBHOI BNaau npo BYMHEHe,
AKLLO BHACMIZOK LbOro i BXUTMX 3axonis Oyno
BiABEPHEHO 3aroAisiHHA LWIKOAM iHTepecam
Ykpainm (4.2 ct. 114 KK); ocoba, skwo pgo
NPUTATHEHHSA A0 KpMMiHanbHOI BignoBiganbHo-
CTi Helo 3[iNCHEHO BUMNNaTy 3apobiTHOI nnatu,
CTUNEHAIl, NEeHCIl YM iHWOT BCTAaHOBMNEHOI 3aKo-
HOM BunnaTUM rpoMagsiHam (4.3 cT. 175 KK);
ocoba, gka BYMHUNA JisiHHSA, nepefbadeHi yac-
TMHaMM NepLLOK, ApYrot, abo AisHHA, nepen-
BaveHi YacTUHOK TPETLOK (SKWO BOHW MNpu-
3BennM 00 (aKTUYHOTO HEeHaaXOMXKEeHHs [0
OlOOXKeTIB UM AepxaBHUX UINbOBMX poHAIB
KOWTIB Yy 0COBNMBO BENUKMX po3Mmipax) Liel
CTaTTi, SKWO BOHA A0 MPUTATHEHHS OO0 KpUMI-
HanbHOI BiAMNOBIAANLHOCTI cnnaTtuna noaaTku,
300pun (06OB’SI3KOBI MNaTexi), a TakoX BiOLIKO-
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JyBana Lukoay, 3aBaHy AepXasi IX HecBoeYa-
CHOM cnnaTtoto (hiHaHCOBI CaHKLii, NeHst) (Y. 4
cT. 212 KK); ocoba, sika BrepLle BYMHUNA Ai-
AHHSA, nepegbaveHi YacTuHamy neplioo abo
OPYrot Uiel cTaTTi, AKLWO BOHA OO MPUTArHEH-
HA 0O KpUMiHanbHOI BignNoBiganbHOCTI cnna-
TMNa €OUHUA BHECOK Ha 3aranbHOOOO0B’A3KOBE
OepXaBHe colianbHe CTpaxyBaHHS YM CTpaxo-
Bi BHECKM Ha 3aranbHOOOOB’A3KOBE Aep)KaBHe
NeHCiHe CTpaxyBaHHS, a TakoX BidlLKoayBa-
na wkopy, 3aBaaHy ooHaam 3aranbHooboB’'A3-
KOBOTO [epXXaBHOro CoLjianibHOro CTpaxyBaHHS
X HecBO€YaCHOK crnnaTtor (LWTpadoHi CaHKLUiT,
neHs) (4.4 ct. 212-1 KK); ocoba, kpim opraHi-
3aTopa abo KepiBHMKA 3MOYMHHOI OpraHisauii,
3a BYMHEHHS 3r104MHY, NepefbdadeHoro yacTtm-
HOK MepPLUOD Liei cTaTTi, AKWO BOHA 40OPOBI-
NbHO 3asiBUMa NpPO CTBOPEHHSI 3MOYUHHOI Op-
radizauii abo y4acTb y Hili Ta akTUBHO crnpusana
il po3kputTio (4. 2 cT. 255 KK); ocoba B 4acTuHi
Nnorpo3v BYMHEHHSA TEPOPUCTUYHOIO akTy, SK-
L0 BOHA [0 MOBIJOMIIEHHS i1 MPO Migo3py y
BUMHEHHI HeK 3M04nHy O06pOoBiNbHO MOBIAO-
Muna NPaBoOXOPOHHUI OpraH Npo Len 3f104UH,
crnpusana moro NpUNUHEHHo abo posKpuTTiO, Y
pasi SKWOo BHACNIAOK LbOro i BXUTUX 3axoniB
Oyno BigBepHeHO Hebesneky Ans XUTTA 4um
3[00pOB’'A NoAMHM abo 3anofistHHA  3Ha4Hoi
MaWHOBOI LUKOAW YN HACTaHHA [HLUMX TSHKKUX
Hacnigkis, SKLWO B 1T AisX HeMae ckragy iHWoro
3ro4mHy (4. 6 cT1. 258 KK); ocoba, kpiM opraHi-
3aTopa i KepiBHWKaA TEpPOPUCTUYHOI Pynu 4m
TEPOPUCTMYHOI OpraHisauii, gka AoOpoBINbHO
noBigoMuna npPaBOOXOPOHHMI OpraH npo Bia-
MOBiAHY TEPOPUCTUYHY AiSNbHICTb, cnpusana ii
NPUMYHEHHIO aB0 PO3KPUTTIO 3MOYMHIB, BUMHE-
HUX y 3B'AI3KY i3 CTBOPEHHAM abo AisnbHICTIO
Takol rpynu 4u opraxisauii, skwo B i gisax He-
Ma€e CcKnagy iHWOro 3roymHy (4.2 cT. 258-
3 KK); ocoba, kpim opraHizaTopa abo KepiBHU-
Ka TepopucTuyHoi rpynu (opradisadii), 3a ail,
nepenbaveHi Uie cTaTTero, SKWO BOHa O06-
POBINTIbHO 00 MNPUTSITHEHHS 00 KPUMiHAIbHOI
BiANoOBiganbHOCTI NoBigoMuna nNpo BignoOBiIOHY
TEPOPUCTUYHY AiSNbHICTE abo iHWKMM YMHOM
cnpuana 1l npunuvHeHH abo 3anobiraHHio
3M04MHY, SKMWA BOHa piHaHcyBana abo BuM-
HEHHIO SIKOro crpusina, 3a yMOBM, WO B 1T gisx
Hemae ckragy iHWoro 3noymnHy (4.4 crt. 258-
5 KK); ocoba, ska nepebyBana B cknagi 3a3Ha-
YeHux y Ui cTaTTi popmyBaHb, 3a Aii, nepen-
GadveHi yacTmHamu nepLiolo abo Apyrow Uiei
CTaTTi, SIKLO BOHA A0OPOBINbHO BUNLLMA 3 Ta-
KOoro dpopMyBaHH4A i nosigomuna npo Moro ic-
HYBaHHs1 OpraHu Oep)kaBHOI Braau 4v opraHu
MicLeBoro camoBpsigyBaHHs (4. 6 cT. 260 KK);
ocoba, fdka BYMHMIA 3M04YUH, nepepbayeHnn
YacTMHamu nepwot abo gpyrow uiei crarTi,
AKLWO BOHa OOPOBINbHO 34ana opraHam Bna-
an 36poto, 6oroBi npunacu, BUOYXoBi peyoBu-
HM abo BMOyxoBi npucTpoi (4.3 cT. 263 KK);
ocoba, sika BnepLue BYMHUNA Aji, nepeabaveHi
Lieto ctatTelo (3a BMHATKOM BUMagkiB Hesa-
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KOHHOrO 3aBOMOAiHHA TPaHCNOPTHUM 3acobom
i3 3aCTOCyBaHHSAM HacunbCTBa 4O NOTEPMiNoro
Y MOrpo30t0 3aCTOCYBAHHS TaKOro HacuIbCT-
Ba), ane AoOpOBINbHO 3asBuUIa Npo Le npaso-
OXOpPOHHMM OpraHam, NoBepHyna TpaHCMopT-
HWI 3aci® BNacHWKy i MOBHICTIO BidwkoAyBana
3aBaaHi 36utkm (4.4 ct. 289 KK); ocoba, sika
00OpOoBINbHO 3gana HapKoTW4YHI 3acobu, ncu-
XOTPOMHI pevyoBnHM abo X aHanoru i Bkasana
OKeperno ix npugbaHHa abo cnpusina po3KpuT-
THO 3JIOYMHIB, MOB'A3AHNX i3 IX HE3aKOHHMM 00i-
rom, 3a He3aKoHHe iX BUPOOHMUTBO, BUrOTOB-
neHHs, NnpuabaHHs, 36epiraHHs, NnepeBe3eHHs,
nepecunaHHa (4acTmHa neplua uiei cTaTTi, Ya-
ctvHa nepwa craTTi 309 yboro Kogekcy) (4. 4
cT. 307 KK); ocoba, sika 4OOpOBiNbHO 3BEPHY-
nacs go nikyBanbHOro 3akrnagy i posnoyana
niKyBaHHS Bif, HapkomaHii, 3a fji, nepegbayeHi
YacTuHOW nepuoto Uiei ctatTi (4. 4 cT. 309 KK);
ocoba, ska AOOpOBINBHO 34ana MNpPeKypcopwu,
O npu3Hayanucsa Ans BupobHuuTtea abo Bu-
FOTOBMEHHSA HapKOTMYHMX 3acobiB 4M MCKXO-
TPOMHUX PEYOBUH, | BKasana gkepesno ix npu-
ObaHHsa abo crpusina pO3KPUTTIO 3M0YMHIB,
MoB’AA3aHUX i3 He3aKOHHMM OBirom npekypco-
piB, HapKOTU4HMX 3acobiB, NMCUXOTPOMHUX pe-
YyoBMH abo X aHanoriB, 3a He3akKOHHI Aii 3 ix
BMPOOHWLITBA, BUrOTOBIMEHHA, npuabaHHs,
30epiraHHs, NepeBe3eHHs, nepecunaHHsa (Yac-
TWMHa nepuwa ujei ctatTi) (4. 4 c1. 311 KK), oco-
6a, sika [OOPOBINBbHO 34ana OTPYMHI YN Cunb-
HOAilOYi PEYOBMHM, WO HE € HAPKOTUYHUMMU
abo NCMXOTPOMHMMM UM iX aHanoramu, abo oT-
PYMHI 4M cunbHOA oY Nikapcbki 3acobu Ta
BKasana mxepeno ix npuabaHHsa abo cnpusna
PO3KPUTTIO 3IIOYMHIB, MOB’A3aHMX 3 iX Hesa-
KOHHMM O0OBirom, 3a He3akoHHe BUPOBHWULTBO,
BUrOTOBMNEHHS, NpuabaHHs, nepeBe3eHHs , ne-
pecunaHHs, 36epiraHHA OTPYWHMX UM CUITbHO-
OiHYMX PEYOBUH, LLO HE € HAapKOTUYHUMK abo
NCUXOTPOMHMMM YK iX aHanoramu, abo oTpyn-
HUX YM CUIbHOAIUMX JiKapCbKMX 3acobiB, a
TaKoX 3a BYMHEHHS Takux Oin 6e3 cnevjianbHo-
ro Ha Te A03Bosy (YacTvHa neplua uiei cTaTTi)
Loao obnagHaHHSA, NpU3HaYeHoro Ans Bupoob-
HALTBA YN BUIOTOBIIEHHSI OTPYWMHUX YU CUTb-
HOLIUYMX PEYOBMH, LLO HE € HAPKOTUYHUMM
abo NCUXOTPOMNHMMM 4K iX aHanoramu, abo oT-
PYMHMX YU CUNBbHOAIKOYMX NiKapCbkux 3acobiB
(4.5 cT1. 321 KK); ocoba, sika nponoHysana,
obiusma abo Hagana HenpaBOMIpHY BuUrogy,
AKLWO CTOCOBHO Hei Oynu BuYMHeHi fii wopo
BMMaraHHsi HenpaBOMIpHOi BUroauM Ta nicns
npono3uuii, oBiLsAHKM Y1 HagaHHSA HenpaBOMi-
PHOI BUroamM BOHa A0 MOBIOOMIIEHHS i Npo Mi-
003pY Y BUYMHEHHI Het 31104MHYy 00BPOBINbHO
3asBuna npo Te, WO CTanocs, OpraHy, Cryx-
B6oBa ocoba sKOro HagineHa 3akOHOM NPaBOM
nosigomMnaT! npo nigo3py (4.5 ct. 354 KK);
ocoba, sika nponoHyBana abo Hagana Henpa-
BOMipHY BWrogdy, $IKLIO CTOCOBHO Hei Oynu
BUMHEHI Ail Woao BMMaraHHs HenpaBOMIpHOI
BUroam i nicnga nponosuuil Y1 HagaHHS Henpa-
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BOMIPHOI BMroAM BOHA OO MNOBIAOMIIEHHS 11
npo Nigo3py Y BUMHEHHI HEHO 3MOYMHY Oo6po-
BifTbHO 3asBMna MNpo Te, WO CTanocs, opray,
cnyxboBa ocoba sIKoro, 3rigHo i3 3aKOHOM, Mae
npaso NoBigoOMMATU Npo nigo3py (4. 5 cT. 368-
3 KK); ocoba, sika nponoHyBana abo Hagana
HenpaBoOMipHY BUrofy, sIKLLO CTOCOBHO Hel By-
NN BYMHEHI Ail Woao BMMaraHHsa HernpaBoMip-
HOI BMrogu Ta nicns Nponoauuii YM HagaHHs
HEenpaBOMIPHOT BUroan BOHa 4O NOBIOOMIIEHHS
i Npo Migo3py Y BUMHEHHI HEK 3MoYnHy [006-
POBINbHO 3asiBUNa Npo Te, WO cTanocs, opra-
Hy, cnyxboBa ocoba sKoro, 3rigHo i3 3aKOHOM,
Ma€e npaBo MOBIAOMNATM Npo nigo3py (4.5
cT. 368-4 KK); ocoba, sika nponoHyBana, obi-
uana Yn Hagana HenpaBoOMipHY BUroay, SIKLLO
CTOCOBHO Hei Oynu BYMHEHI fii woao Buma-
raHHs HenpaBOMIPHOI BUroAW i nicnsa nponosu-
Uii, oBiUSHKM YN HagaHHS HenpaBOMIpPHOI BU-
rogu BoHa [0 MOBIAOMMEHHS 1 Npo Nigospy y
BUMHEHHI HEl 3M04MHY O0OpPOBINbHO 3asaBuna
npo Te, WO cTanocs, opraHy, cnyxbosa ocoba
SIKOro, 3rigHo i3 3aKOHOM, Mae npaBo MOBIAOM-
natv npo nigospy (4. 6 ct. 369 KK); BiicbkoBO-
cnyxboBelpb, SKUA BYMHUB 3M04YMH, nepenbda-
YyeHun ctatTamm posginy XX Ocobnusoi yac-
TvHN KK, MOxe ByTu 3BiNbHEHWN Bi4 KpUMiHa-
NbHOI BiANOBIAANbLHOCTI 3rigHO 3i cTatTelo 44
uboro Kogekcy i3 3acTocyBaHHAM 0O HbOrO 3a-
xogiB, nepegdadeHnx OucumnniHapHUm cTaTy-
ToM 36ponHux Cun Ykpainm (4. 4 c1. 401 KK).
MpaBoBi dyHKLiT cneyianbHOro 3BifIbHEHHS
Bi, KpUMiHanNbHOI BignoBiganbHOCTi 34e6inb-
LIOro po3rnagatoTb SK  30BHILLHIN BMAMB iX
HaMCyTTEBILUNX SKOCTEW, BNACTUBOCTEN Ha Cy-
ChiNbHI  BigHOCKMHU. ®DYHKUIT 3BiflbHEHHSA BIA
KpUMiHanbHOI BiANOBIAaNbHOCTI € Manogocni-
OXKEHUMU, YOTO HE MOXHA cKasaTu Npo oyHKLUiT
KpMMiHanbHOro npasa 3aranom. [lepuy cnpo-
Oy pO3KPUTU BHYTPILLHIN 3MiCT NpaBoOBOi (OyHK-
uii 3giichme B. . CMUpHOB, SkMIA 3a3HauvaB,
WO MOHATTA “dOYHKUIA” CMHTE3ye 3aBhaHHS W
3acobu perynioBaHHA CYCMiNbHUX BiAHOCWH,
BU3HAYae y €AHOCTI Uini 1 meToam ixX peryno-
BaHHs. Ane, OCKifnbk/ 3aBAaHHsA 11 3acobu npa-
BOBOrO perynioBaHHs He MOXyTb ByTu ycBigo-
MIieHi 6e3 CTpykTypu W 3MiCTy npegmeTa, Ha
SAKUIA BNIIMBAE NPaBO, OCTINIbKN MOHATTA OYHK-
Uit npaBa hakTUYHO BigA3epKantoe B CyKymnHo-
CTi nNpegMeT, 3aBOaHHS Ta MeTod MNpaBOBOro
peryntoBaHHs. Takum YMHOM, TYT MW CTUKae-
MOCS1 3 MOHATTSM, SIKe Y €AHOCTI Bigobpaxae
couianbHe MPU3HAYEHHSA MPaBOBOro Perysito-
BaHHs (i3 HBOro BMMIIMBAKOTL 3aBOAHHSA) i Me-
TOA perynioBaHHsA (BiH BM3Ha4aeTbCsl npegme-
TOM i 3aBAaHHAMM peryntoBaHHd)” [17, ¢. 9].
®yHKUiT cneuianbHOrO 3BiNbHEHHS HaWTIC-
HILLMM YMHOM MOB’'A3aHi i3 HanpsiMamu KOoro
BMMBY Ha CyCnifbHi BIGHOCUHU, O BUHUKIU Y
3B'A3KY i3 BUMHEHHAM 3M04UHY. PakTUYHO y-
HKLiT cneuianbHOro 3BiflbHEHHS Big KpUMiHanb-
HOI BiAMNOBIgANbHOCTI € CBOEPIAHOK BignNoBia-
A0 Ha noTpebu cyyacHoro CycnifibBHOro po3Bu-
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TKY, pe3ynbTaTtoM npasoBOl MOMITUKMU, LLO KOH-
LEeHTpye BKasaHi notpebu cycninbctea. [lpa-
BOBE 3a0XOYEHHSI MO3UTMBHOI MOCTKPUMiHasb-
HOi MoBeAiHkM PopMyt0Tb 3 NOTPed CcycninbHO-
ro po3BuTKy. [NpM3HaYeHHs1 NOro B CyCninbCTBI
CNpUMaeTbCs TUM BigdyTHILLE, YMM rocTpille
CMpUMMaETbCs MOro cycninibHa HeobXiaHICTb.
Tak, H. A. l'ywiHa sk ronoBHY YHKLiO 3a0X0-
YyBasnbHUX HOPM Y MO3MTUBHOMY MpaBi BU3HA-
Yyae MOTMBAUiMHY QYHKUiO, fIka nonsrae B
CMOHYKaHHI 0O BWKOHAHHSA OOOB’SI3KIB Ta BYU-
HEeHHSA couianbHO KopucHUX Ain. MoTmBauis
OOCHATHEHHSI KOPUCHOTO pesynbTaTy 6asyeTbes
Ha npuBabnueocTi 3a3ganerigb  06iLAHUX
cnpusaTnuemx Hacnigkis. [paso BuGopy Bapia-
HTa noBefiHKK 30epiraeTbCcs 3a caMuM iHAUBI-
OOM, [JepxaBa nuwe 3asganerigb rapaHTye
nomy cnpuatnuei Hacnigku [4, c. 104-105].
BpaxoBytoun Te, WO aBTOp Mae 3a 00’ekT Oo-
CNiJKEeHHs BCHO CUCTEMY 3aKOHOAaBCTBa, 3a-
rarioM MoXKHa MoroaMTUCS 3 BM3HAYEHHSM OC-
HOBHOI OYHKLIiT 3a0X04yBanbHUX HOPM Y Mpas.i.

Y OOCRiMKeHHSX, MpUCBAYEHUX cheuianb-
HOMY 3BifIbHEHHIO Bif KpMMiHanbHOI BignoBiga-
MNbHOCTI SIK CaMOCTIMHOMY Pi3HOBMAOY 3a0X04y-
BaribHUX HOPM, BMCMOBMEHO Pi3Hi AYMKU LLIOAO
X (pyHKUiN. 3a 06carom yci nornsamM MoxHa no-
OiNUTU Ha BY3bKe Ta LUMPOKE iX PO3YMiHHS.
MpUXMNBHUKN BY3bKOrO PO3YMIHHS BUAINSIOTb
3a0xoyyBasibHy Ta/abo CTUMYymHOYY OYHKLT.
Tak, B. O. €EneoHcbkuii 3a3Havae, WO Li HopMun
KpMMiHanbLHOro npasa Bigpi3HATLCA Bif, iHLWNX
HOPM Ui€l ranysi TMM, L0 BOHM 3a0XO4YHOTb,
CTUMYIOKTb  COLjianbHO  KOPUCHY MOBEIHKY
LUAISIXOM YCYHEHHSI abo NMOM'SIKLLEHHSA OiNCHOro
YN MNOTEHLINHOrO KpUMiHaNbHO-NPaBoBOro 0O-
TshKeHHs [6, c. 65]. Llenm npaBHuk Gesnocepen-
HbO He HasuBae (PyHKLUIi, ane € o4eBMAHNM, Lo
BiH MaB Ha yBa3i 3a0X04dyBaslbHy Ta CTUMYIIO-
tovy byHKUiT. Bnnsbke po3ymiHHA PyHKUIN 3a-
oxo4yeHHsa Bucroenoe X. [. AniknepoB, sKui
3a3Havae, WO Ui HOPMKU 3a0XO4yHTb, CTUMY-
TIOKTb CoLiarnbHO-KOPUCHY MOBENiHKY OCiD, siKi
BUYMHUNW 3MOYMHW LLIAXOM MOM'SIKLUEHHST Kpu-
MiHanbHO-NpaBoBoro 06TsxeHHa [1, c. 110].
Bu3HaHHS 3a CTUMYMOBAHHAM | 3a0XOYEHHSIM
yHKLUIN creujianbHOro 3BiflbHEHHSA Bif, KpUMI-
HanbHOI BiANOBIAANBHOCTI HE MOBHICTIO PO3KPU-
Bae 1X (YHKLUil, CYTTEBO 3BYXyE MpaBOBUNA
BMAMB Ha CYyO’eKTiB, SIKUM BOHW KOPECMOHAY-
toTbcs. KpiM TOro, poskpuTTa 3MICTy (OYHKLT 3a-
OXOYEHHS Yepe3 OOHOMMEHHUA TEPMIH HE MOX-
Ha BBaXkaTW BAAnMM, OCKINIbK/ Take BU3HA4eH-
H BW3HAETLCH HEMNpUNyCTUMUM 3 Mornsgy
FOPUANYHOI TEXHIKK. Pi3HMUS MK MOHATTAMMK
“3a0X04EeHHA” Ta “CTUMYMOBaHHA", Ha AYMKY
BGaraTbOX MNpPaBHUKIB, HOCUTb TEPMIHOMOMYHUN
Xapaktep, TOMYy BW3Ha4YeHHs1 (PyHKUii 3a0xo-
YEHHS K CTUMYITHOBAHHS € BinbLU MPUAHATHUM.
Y ubomy ceHci npasoto € T.O. JlecHieBCbku-
KoctapeBa, ska, nonemisytoun 3 X.[. Anik-
nepoBuM LLoAo icHyBaHHs HOK (Hopmu, wo go-
nyckatoTb KoMmnpomic — [1. X.), 3aoxo4dyBanbHuX
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Ta CTMMYIHOIOYMX HOPM, 3a3Hadae, Lo HOPMU,
AKi CTUMYIOOTb MO3UTUBHY MOBELiHKY rpoma-
OsH (HeobxigHa obopoHa, 3aTPUMaHHS 3MOYNH-
us), BIOPI3HATECS Big HOPM, SKi CTUMYMIOKOTb
NO3UTUBHY MOCTKPUMIHAnNbHy MOBEAIHKY, ane
CYTb TYT HE B TEPMIHOMOMYHMX BiAMIHHOCTSX, a
y pyHKUIOHanMbHIN cnpsiMOBaHOCTI Nepepaxosa-
HUX HOPM Ha 3a0XOYEeHHS rPOMafsH 40 BU3Ha-
YeHOI NO3UTUBHOI NOBEIHKN, SIka Ma€ 3HAaYEHHS
3 nornsgy KpuMiHanbHoro npasa [11, c. 200—
201]. TMPUXUNBHUKA LUMPOKOTO PO3YMiHHA 006-
I'PYHTOBaAHO  poO3ranyXylTb  (YHKLUiOHanbHe
NPU3HAYEeHHs1 creyjanbHOro  3BifTbHEHHS  Bif
KpUMiHanbHOI BigMNOBiAanbHOCTI. [1pMXMIBHUKK
LbOro mornsgy 3ayBaxyloTb, LLO, Hacamnepes,
3BifTbHEHHS! Bi4 KpMMiHANbHOI BiANOBIAaNbHOCTI
CTUMYMIOE BWKOHaHHS OPUANYHKUX OOOB'A3KIB,
AKi paHilwe Oynu noknageHi Ha cy6'ekTa, kpim
TOoro 3abesnevyoTb cneundiyHi OpieHTOBHY Ta
OUiHOYHY dyHkuii [16, c.20; 20, c.89].
“Cneuucpika OpiEHTOBHOI (DYHKLi 3a0Xx04yBarib-
HUX HOPM KPWMIHaNbHOrO Mpasa, — Ha LyMKY
I. E. 3BeyapoBCbKOro, — nomnsirae B TOMY, LLO
TaKi HOPMW, 3aKPINoYM KOHKPETHY Mipy Kpu-
MiHaNbHOIO 33a0XOYEHHs1, OPIEHTYIOTb Cyb’ekTa
TiNbKN Ha aKTUBHY COLianbHO-KOPUCHY NOBEAiH-
Ky. BogHouac xapakTtep OLUiHKM HOpUaNYHO 3Ha-
YyLWMX pesynbTaTiB NMO3UTUBHOI, aKTUBHOI Mo-
BefjiHKN sIBNsie COOOK O3HAKU OLLIHOYHOI (PyHK-
Uil 3a0xo4yBanbHUX HOPM KpUMiHaNbLHOro npa-
Ba” [7, c. 56]. P. M. MenToHsH 0O QOYHKLiN Kpw-
MiHanbHO-NPaBOBOr0  320XOYEHHS  BiAHOCUTDL:
perynsiTuBHy, OXOPOHHY, BUXOBHY, Npodinaktu-
YHY W 3aoxouvyBanbHy QyHkuii [13, c. 14-15].
LLinpoke po3ymiHHA COYHKLiN 3a0X04yBanbHNX
KPUMIHaMNbHO-NPaBoBUX  HOPM  OEMOHCTPYE
[. A. CeMeHOB, SKUI Yy SIKOCTi OCTaHHIX BKasye
Ha: a) perynaTopHi (BCTaHOBMIOKTL | 3MIHIOIOTb
npaBoBWI CcTaTyc ocobu); 6) OXOpOHHI (FpyHTY-
I0TbCA Ha Ail “Big NPOTUNEXHOrO” i 34iNCHIOTb-
Csl Yepes peanisaLito iHWKX (PYHKLiRN); B) BUXOB-
Hi (CMOHyKalTb A0 3aKpinfieHHs Ta PO3BUTKY
NO3UTUBHUX PUC Y XapaKTepi Ta nosegiHLi oco-
6u); ) NpoinakTUyHi (CNpsiMOBaHi Ha [ocAr-
HEHHA MEeTW cneuianbHOI NPEeBEHLi, He BUKIHO-
YaETbCA TAKOX 3ararbHO-MPEBEHTUBHUIA BMNAMB);
[) 3a0xodyBarnbHi Ta CTUMYIHOHOYI  (B3aEMO3y-
MOBFEHI, CMiBBIQHOCATLCA SIK Pi3HOPIBHEBI MO-
HATTS) [16, c. 150].

OxopoHHa 1 perynaTopHa (yHKLUiT € OCHOB-
HUMMK rany3eBrMN YHKLISMU KPUMiHaNbHOro
npasa. binbLLOK YN MEHLLOK MipOK BOHM Bia-
O3epKantolTbCs B YCiX KpUMiHANIbHO-MNPaBOBUX
HopMax. Y MexaHi3Mi KpuMiHaribHO-NpaBOBOro
perynioBaHHA KOXHa i3 3as3HayeHux yHKLin
BVMKOHYE CBOI cneumdiyHy ponb. [ng Ttoro,
Wwob BM3HaAUUTK PyHKLUIT, NpuTamaHHi cneuia-
NbHUM BUAAM 3BiflbHEHHS Bi KPUMiHANbHOT
BignoBiganbHOCTI, Hacamnepea, HeobXxiaHO
3'acyBaTy, B SKil ranysesiii cUCTEMi BOHU (PyH-
KUiOHYOTb. BoHM AitoTh Y MeXax KpuMiHanbHO-
ro 3aKOHOJABCTBa SIK OXOPOHHOI ranysi npaea,
LLIO BCTa@HOBIOE, SIKi CyCninbHO Hebe3neyHi gi-
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STHHS BM3HAKOTbCA 37104MHAMM, SIKi NMOKapaHHS
MOXYTb MNiANsAraT 3acTOCyBaHHIO A0 OCi0, WO
X BuUnHUNu. CrieuianbHe 3BiNbHEHHS Big, Kpu-
MiHanbHOI BiANOBIAANBHOCTI HE BU3HA4YaEe Cyc-
ninbHO HebesneyHi AisHHS (3No4YnHW), a Ha-
BMaku — npaBOMIipHY, CYCHiNbHO-KOPUCHY MO-
BeAiHKy. CycninbHi BiAHOCKHM, LLO BMHUKAKOTb
3 UbOro npuBOAYy, PErynoTbCa HOpMamu
KpMMiHanbHOro 3akOHOAABCTBA M BUKIMKAKOTb
3 BoKy oepkaBu BignoBiAHY NMO3UTUBHY OLLHKY.
Biatak gepxaBa 3auikaBneHa y sIKHaWOInbLL
MOLUMPEHIN NpaKkTULi 3aCTOCYyBaHHA HOPM MNpo
creuianbHe 3BiNbHEHHS Big KpMMiHanNbHOI Bia-
nosiganbHocTi. Tak, 3a gaHumn O. C. Kosak,
yacTka ocib, 3BiflbHEHMX Bif KpMMiHamNbHOI Bif-
noBiganbHOCTI, Yy ChiBBIAHOLWEHHI 0O 4acTku
3acypKeHux ctaHosuna y cepegHbomy 2,2%
[9, €. 196-197]. YKpalHCbKi NpaBHUKK, IO AO0-
CRifXyOTb OKpeMi BMAM cneuianbHOro 3Biflb-
HEeHHSA Bif KpWUMiHaNbLHOI BiAMNOBIAANBLHOCTI,
MalmxKe OfHOCTalHi B PO3YMiHHI HaNCYTTEBILLOI
X PYHKUIT — cTUMyntoBaHHA ocobu Ao no3nTu-
BHOI MOCTKpUMiHanNbHOI noBediHkn [3, c¢. 19;
12, c. 20; 15, c. 19-20]. Tak, ckaximo, 3Bifb-
HEHHs1 BiO KpMMiHanNbHOI  BigNOBIAANBHOCTI
ocobu, gka nponoHyBana, obiuyana 41 Hagana
HenpaBoOMipHY BUrogy, SIKLLO CTOCOBHO Hei Oy-
NN BYMHEHI Ail Woao BMMaraHHsa HernpaBoMip-
HOI BUroan 1 nicns npono3uuii, OBILUAHKM YK
HagaHHs HenpaBOMIpPHOI BMrogM BOHa OO MO-
BIJOMMEHHA 1 Npo Migo3py Yy BYWHEHHI Hetro
3M04MHy [OOpOBINbHO 3asBuna npo Te, Lo
cTanocs, opraHy, cnyxbosa ocoba skoro, 3rig-
HO i3 3aKOHOM, Mae MpaBoO MOBIJOMMASTU MPO
nigospy (4. 6 ct. 369 KK), wob gomortucs 6a-
XaHOI NOCTKPUMIHANbLHOI MOBEAIHKM KOroch i3
YYaCHUWKIB 3ragaHoro akTy, AepxaBa MOBUHHA
CTBOPUTW MEBHUA CTUMYN ONsi Takoi NOBeAiH-
KW, 3auikaBUTK Ty YK iHWY ocoby fiaTn BuLle-
BKa3aHUM 4vMHOM. CyTTEBUM CTUMYIIOM TaKOro
poay 3auikaBneHocTi y cdepi KpuMiHarnbHO-
npaBoOBUX BIQHOCWH € 3BiflbHEHHSA Big KpUMiHa-
NbHOI BiAMOBIAANbHOCTI. 3anpoBamKeHHA Ta-
KOro CTUMYyNy He MOBHOK Mipol Bignosigae
3aranbHUM MNPUHUMNAM KPUMiHaNbHOI BignoBi-
OanbHOCTI, OCKINbKM NpKU 1MOro peanisadii 0co-
0a, sika BYMHMNA 3MO0YUH, HE Hece BCTaHOBIIe-
HOI 3aKOHOM BinNOBigaNbHOCTI, a 3BiINbHAETHCSA
Big Hel. M. |. MenbHUK 3 UbOro npuBoay BKa-
3ye, WO Ans OOCATHEHHS OKpecneHoi meTwu
JepxaBa He nue BW3HAE MEBHY MOCTKPUMI-
HarnbHy MOBEAIHKY OKPeMMX yyacHukiB xabap-
HULUTBa couianbHO OaxkaHow, a  hakTu4Ho
JeKpuMiHarnisye BUMHEHe HUMK nepes Lum cy-
cninbHo-Hebe3ne4YyHe AigHHA. Takum YnHOM, 3
BMKNAAEHOro MOXHa 3pobuTtn BUCHOBOK Mpo
Te, WO IHCTUTYT cneLianbHOro 3BiflbHEHHS Bif
KpMiHanbHOI BignoBiganbHOCTI 3a xabapHuu-
TBO € HeobXxigHOW YMOBOW, OOOB'SI3KOBUM
npaBoBUM 3acobom edekTUBHOI NpoTuaii xa-
GapHuuTtBy [14, c. 31]. Cxoxy AyMKYy BUCIOB-
moe n O.O. dynoopoB Wwoao CnpsiMOBaHOCTI
3BiNbHEHHSA Big KpMMiHanNbHOI BignosiganbHoOC-
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Ti ocobu y pasi yxurneHHs Big, cnnaTv No4aTKiB,
360piB, iHWKX O0OOB’A3KOBMX MnaTexis, nepen-
BayeHnx 4.4 cT. 212 KK. “Ix npusHayenHs, —
poamipkoBye O. O. [lynopoB, — 4epe3 CTUMy-
noBaHHA BaxkaHoi Ans CycninbcTBa MNOCTKPU-
MiHanbHOT NOBEAIHKM 0cobu, sika BYUMHMNA 3a-
KIHYEHUI 3M0YMH, [OOMOITUCS BiABEPHEHHS,
YCyHeHHs1 abo MiHimi3auii cycninsHo Hebe3ne-
YHUX Hacnigkie, oTpumaTtu iHdopmauito npo
BYMHEHUI 3M04YMH, HeOOXigHY Anst Moro pos-
KPUTTSA, nonepeauT BUMHEHHS iHLINX KPUMI-
HanbHO KapaHux nocsaraHb” [4, c. 464]. MNpupo-
OHO, WO cneujanbHe 3BiNbHEHHS Big KpuMiHa-
NbHOI BiAMNOBIAANbHOCTI He Bigirpae NpoBigHOT
poni B MpoTWAii 3MOYMHHOCTI, HATOMICTb BOHO
npuTamaHHMMK oMy 3acobamu BUKOHYE 3a-
nobi>kHe 3aBAaHHSA, WO MOCTae neper Kpumi-
HanbHMM 3aKOHOAABCTBOM, 3A4iMCHIOYN ede-
KTUBHWIA | BCEOIYHMI 3aXUCT HaANCYTTEBILINX
couianbHMX LiHHOCTEN i, Hacamnepea, noan-
HW, ii NpaB i cBOOOA Bif 3MOYMHHUX NOCSAraHb.
Cmuwmynioroya  (MomueauiliHa) — QOyHKUisS
crneuianbHOro 3BiflbHEHHS Big KpPUMiHAMNbHOI
BiANOBIgANbHOCTI nonsira€ B 30BHILUHBOMY
BMAMBI Ha CBIQOMICTb i Bonto ocobu, Lo cno-
Hykae 11 4O NO3UTMBHOIO BapiaHTa BUPILLEHHS
KPMMiHanbHO-NPaBOBOro KOHMINIKTY Ha CBO
KOpUCTb i, 3BICHO, Ha KOPUCTb CYCMifbCTBa.
MpaBoBa noBediHka 0cobu BU3HAYaETbCS i
notpebamm Ta iHTepecamu. OO'eKTMBHI 1
cyb’eKTVBHI hakTopu, NOB’A3aHi i3 3a40BONEH-
HAM MOTpeb, POPMYyIOTb MOTUB MOBELIHKM K
yCBiOMMNEHY HEOOXiAHICTb KOHKPETHOI Kopuc-
Hoi gii. O6’ekTMBHUMM hakTopamMu hopmMyBaH-
HA MOTUBY € coujianbHi, NOMITUYHI, EKOHOMIYHI,
OpraHisauifiHi Ta iHWi 06CTaBuHK, WO He 3ane-
XaTtb Big cyb’'ekta BnnuBy. [lo cy6’eKTMBHMX
dakTopiB cnig BigHecTU NoTpebu, iHTepecu 1
MoTuBK. CneujianbHe 3BiNbHEHHS Bif KpUMiHa-
NbHOT BiANOBIAANbLHOCTI CIPOMOXHE BMNMBATH
Ha NOBeAiHKY OCib nuwe 3a YMOBW, SIKLLO 3MIiCT
X mpunucie yceigoMneHnin ocoboto i TpaHcdo-
pMyBaBCsi B MOTMB MOBeAiHKM. CTumymnoldy
(MOTMBAUIHY) (YHKLiIO 3HA4YHOK MIpOK BU-
3HayaloTb He caMi 3aoxodyBarbHi HOpMHK, a
KOHKPETHO BM3HAa4Y€eHi Mipu KpuMiHanbHo-npa-
BOBOro 3a0X04YeHHdA. MoTuBauia Ha OOCArHEH-
HS CyCnifibHO KOPWCHOro pesynbTaty 6asyeTb-
cs1 Ha NpMBabnMBOCTI 3a3ganerigb 3anponoHo-
BaHMX 3a0xo4yBarbHUX 3axopnis [8, c. 12-13].
B abcontoTHiN GinblIOCTi BUNagkie BULLMM piB-
HeM CyChninbHOI CNPsSIMOBaHOCTI MOTUBY cnif
BBaXKaTW BHYTPILLHE MepeKkoHaHHs cyb'ekTa B
couianbHin KOPUCHOCTI NPaBOMIPHOI NOBEAIHKM
B KPUMiHanNbHOMY 3akoHogaBcTBi. CTUMytoto-
Ya pyHKUiS peani3yeTbCa TakoX came 4yepes
YCBIOOMMNEHHSA 3MICTY MO3UTUBHOI MOCTKPUMI-
HanbHOI MOBeAiHKN Ta HacnigKiB peanisauii 3a-
OXou4yBarbHOI HOpMU i, Hacamnepes, 3acTocy-
BaHHSA 3BiflbHEHHSA Bif KpPWUMiHaNbHOI BignoBi-
panbHocTi. Ocoba y pasi BYMHEHHS MEBHOrO
KOMMMEeKCY MO3UTUBHOI MOCTKPUMIHaNbHOI Mo-
BediHKN, nepenbaveHoi cneuianbHUMK NpUnn-
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camn Ocobnueoi YactnHm KK, peanbHo pospa-
XOBYE Ha 3BifTbHEHHS Bif KpMMiHaANbHOI Bigno-
BiganbHOCTI. Tak, 3BINbHANTLCA Big KpUMiHa-
NbHOI BiNOBIAANbHOCTI 3@ 3M0YMHU NPOTU OC-
HOB HauioHanbHOI 6e3nekn YkpaiHu: rpomags-
HUH YKpaiHW, SKLO BiH HA BUKOHAHHS 3OYUH-
HOro 3aBAaHHs IHO3eMHOI AepKaBK, iIHO3eMHOT
opraHisauii abo ix npeacTaBHUKIB HiSIKMX Al He
BYMHMB i JOOPOBINbLHO 3asBMB OpraHam Jep-
»KaBHOT Bfagwn nNpo CBil 3B’s1I30K 3 HUMM Ta MNpo
oTpuMaHe 3aBgaHHs (4. 2 cT. 111 KK); ocoba,
sika MpUNUHUNAa AisnbHICTb, NepegbaveHy yac-
TMHOIO MepLUOK LUiei cTaTTi, Ta [OOPOBINbHO
noBigoMuria opraHu [AepxaBHOi Bnagu npo
BUMHEHE, SIKLLIO BHACMIAOK LbOro i BXUTUX 3a-
xoAiB Oyno BiABepHEHO 3anofisiHHA LWKOAW iH-
Tepecam YkpaiHu (4.2 ct. 114 KK). Cnpsmo-
BaHICTb LMX 3a0X04yBanbHUX HOPM, SIK 3a3Ha-
yae HO. B. JlyueHko, monsirae B MO3MTUBHOMY
CTUMYMOBaHHI 0COOU NPUMUHUTK 3MI0YUHHY Li-
ANbHICTb Ha 3aBAaHHA LUKOAW HAaNBaXKNUBILLUM
ob’ekTam KpUMiHanbHO-MPaBOBOI OXOPOHU: CY-
BEPEHITETY, TepuTopianbHin UifliCHOCTI Ta He-
OOTOPKaHHOCTI, 0BGOpPOHO34ATHOCTI, AepXaB-
Hill, €KOHOMIYHIN 4M iHopMaLinHin Besneui
YKpaiHu, noBioMnUTM NPO 3B’A30K Ta OTpUMaHe
3M0YUHHE 3aBOaHHS Bif iIHO3EMHOI OepXKaBw,
iHO3eMHOI opraHisauii abo X npeacTaBHUKIB
[12, c. 6].

BidHosrnoganbHa (KomreHcauyitiHa) ¢hyHKYis
BigoGpaXkae CnpsAMOBaHICTb cneuianbHOro 3Bi-
NbHEHHS Bi4 KpUMiHanNbHOI BigNoOBiAaNbHOCTI
Ha Bcebi4He 11 NOBHE MOHOBIIEHHS MOPYLUEHNX
3MNOYNHOM CYCRifIbHUX BiAHOCUH. BigHOBREHHSA
3MICTy CyChiflbHOrO BigHOLLEHHS!, 3MiHWN Yy NOro
CTPYKTYPHUX €fnemMeHTax CTaHOBNATb OCHOB-
HWUA 3MICT uiel dyHKuii. [ns BigHOBNEHHS no-
PYLUEHOr0 BYMHEHHAM 3r104MHY abo cycninbHO-
Hebe3neyHnm OisiHHAM BiOHOLLEHHS MOTPiOHe
BUHWKHEHHSI HOBUX, CYTTEBO BIiAMIHHUX Bif No-
nepeaHix, tpuandHux akTie, 3 AKMMKU Oinb-
WiCTb NPaBHUKIB NOB’A3YIOTb BUHUKHEHHS, 3Mi-
HY YX MPUMNMHEHHS KpUMiHaNbHMX NPaBoOBigHO-
CWH. Y OOKTPUHI KpUMiHanNbLHOrO npasa BUCHO-
BMEHi pi3Hi AyMKM OO0 BNAMBY Ha KpUMiHa-
NbHi NPaBOBIOHOCUHM OPUANYHUX DAKTIB, HAKi
nepepbavaroTb MO3UTUBHY MOCTKPUMIHAMbHY
noBefiHKy ocobu. Tak, A. B. XabapoB BBaxae
OpUANYHI dakTn, NOB’A3aHi i3 NO3UTUBHOO MO-
BEiHKO Ta 3BiNbHEHHAM BiO KpUMiHANbHOI
BiAMNOBIAANbHOCTI, TakMMK, LWO MPUMNUHSAOTb
nonepegHe nNPaBOBIAHOLLEHHS KPUMiHANbHOI
BignosiganbHocTi [18, c. 63]. O. B. HageH go-
TPUMYETLCA MOrMSAy, WO 3 MOMEHTY BUHMK-
HEeHHS NMpPaBO3MiHIOBaSIbHOIO PUANYHOro a-
KTy HasBHe KpMMiHanbHe npaBoOBiAHOLIEHHS
MiXX 0CODOI0 Ta AepPXKaBOK He MPUMNMHAETLCS, a
3MiHIOETbCS, TpaHchopmyeTbesa [15, ¢. 82]. Oc-
TaHHiN nornsg € 6inbl 06rpyHTOBaHNM Ta 3a-
CNyroBye Ha MiATPUMKY 3 TakuUX MPUYUH: MO-
nepLue, No3vTMBHA NOCTKPUMIHaNbHa noBeniH-
Ka, WO 3yMOBIIOE 3BifbHEHHS Big Bignosiga-
NBbHOCTI, 3MIHIOE HeraTMBHe, KOHMMIKTHE npa-
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BOBIHOLLEHHS, Hafal4M MPOTUMEXHOIO 3Ha-
YEHHS He TiflbKX 3MICTY, a 1 NpaBOBMM Hacria-
KaM HOBOrO NpaBOBIAHOLUEHHS; No-gpyre, 3Bi-
NbHEHHSA Bi4 KpUMiHaNbHOI BigMNOBiAANBHOCTI
YN NPU3HAYEHOro nokapaHHga y 6araTtbox Hop-
mMax 3aranbHoi 4YactnHu KK € ymoBHMM, a 3a
LUMx OBCTaBMH OCTATOMHWUIA PO3rNAL NUTaHHS
NpO YCYHEHHS1 KpMMiHanbHO-NPaBoOBOro o6Ts-
)KEHHS BUPILLYETLCA CyQOM 3 Ornsigy Ha CyMm-
nNiHHe BWKOHaHHSA 0coboto NMoknageHnx Ha Hel
npaBoOBUX 06OB’'A3KIB.

OaHMM i3 NpiopuTETHUX 3aBAaHb KpUMiHa-
NbHOI NOMITUKN Mae CcTaTu NOHOBMEHHS NOpPY-
LUEHMX MpaB NoTepninmMx, 30Kpema cycninbcTea
Ta gepxasw. lNoTepninui mae BigvysBaTu 3a-
OOBOMEHHS He CTINbKX Big NMOKapaHHA BUHHO-
ro, a BGinbLo Mipo Bifg, BIOHOBNEHHS MOpY-
LEeHMX ManNHOBUX Ta iHLWKMX nNpaB y opMi NoB-
HOro BiALIKOAYBaHHS 3aBAaHux 36uTkis. Li nu-
TaHHS BUPILYOTb HOpPMU, WO nepegdadvaoTb
crieyianbHe 3BiNIlbHEHHA Bifg BignoBiAanNbHOCTI
B pasi, gKWwo ocoba, ska BNepLUe BYMHUIA He-
3aKOHHE 3aBOMOAiIHHSA TPAHCMOPTHUM 3acobom
(3a BMHATKOM BMMNafKiB i3 3aCTOCYBaHHAM Ha-
CUNbCTBa A0 MOTEPMIfIOro YM MOrpo3n 3acTo-
CyBaHHsI Takoro HacunbCcTea), ane 4obpoBinb-
HO 3asiBMMa Npo Le MPaBOOXOPOHHMM oOpra-
HaM, NMOBEpPHYyra TPaHCMOPTHUIA 3acib BNacHu-
Ky W MOBHICTIO BiglWwkoAyBana 3aBAaHi 30UTKK
(4. 4 cT. 289 KK).

3arnobixHa (npoginakmuyHa) yHKYis 3a-
OXOYEHHS BUSIBNSAETBLCSA Yy BUITYYEHHI npeame-
TiB, WO BUKOPUCTOBYIOTb MPW BUMHEHHI TSXKKMX
Ta 0COONMMBO TSXKKUX 3IIOYMHIB, MOBIAOMMEHHI
NpO YTBOPEHHSI Ta iCHYBaHHS 3MOYUHHUX Tpyn
Ta 3MNOYMHHMX OpraHisaui, akTUBHOMY Crpu-
AHHI Y BUSIBNEHHI Ta PO3KPUTTI 3MOYUHIB Ta iH-
LIOMY pearnbHOMY npuknagi NO3UTUBHOIMO BU-
PiLLEHHST KPUMiHaNbHO-NPaABOBOIr0 KOHAIIKTY
Ha CBOK KOPUCTb Ta MpuUKNagi iHwuM ocobam
it came Takum YmHOM. 3aranbHa npodina-
KTUYHA (PYHKLIiS KpUMiHaNbHO-MNPaBOBUX HOPM
3akpinneHa y 4.1 ct. 1 KK, ge cepeg iHWux
3aBAaHb BKa3aHO Ha 3anobiraHHs 3MoYMHaMm.
3anobiraHHA 3N04YMHHOCTI, — BU3Ha4vae B. B. [o-
niHa, — ue CyKymHiCTb Pi3HOMaHITHUX BUAIB Ai-
ANbHOCTI Ta 3axofiB y AepkaBsi, CpsMOBaHUX
Ha BOOCKOHANEeHHS CyCnifibHUX BiAHOCUH 3 Me-
TOK YCYHEHHS HeraTUBHUX SBMLY Ta MpOLIECiB,
LLO MOPOMKYHTb 3MOYMHHICTE abo CnpusioTb
1, @ TakoX HeJoNyLEeHHS BYMHEHHS 3MOYUHIB
Ha pi3HUX CcTagifx 3MoYMHHOI nosefiHku [10,
c. 53]. Tak, y posaini IX OcobnmBoi 4YacTuHm
KK 3ocepemxeHo HambinbLly KinbKicTb crewia-
NbHUX BUAIB 3BifTbHEHHS Bif KPUMiHANbHOI Bif-
nosiganbHOCTI, 1 U obCTaBMHa, Ha Haw no-
rnsg, 3yMoBfeHa: a) BUCOKUM CTyMeHem Cyc-
NinNbHOT Hebe3nekn 3noYnHIB NPOTM rPOMaaCh-
Koi ©esneku; 6) 3Ha4YHOK NPUPOLHOK NaTeHT-
HICTIO; B) OCOONMBICTIO 3MOYUHHMX, Tepopuc-
TUYHMX, BOEHI30BaHMX abo 30poWiHMX dhopMy-
BaHb rpyn Ta opraHisauii, O CUCTEMHO 3a-
CTOCOBYIOTb MacKyBaHHS, cneuianbHi 3axoau
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BnacHoi 6e3nekn, po3BigkM Ta KOHTPPO3BIAKM;
r) CKNagHiCTIO BUSABNEHHS, PO3KPUTTS, JOCYAO-
BOro cnigctea Ta po3rnsgy B Cydax KpumiHa-
NbHUX cnpas Towo. [Mo3nTMBHa NOCTKPUMIHA-
nbHa noBsefiHka ocobwu, cnpsiMoBaHa Ha BU-
KpUTTA Ta NikBigauilo 3a3HaYeHUX 3nOYMHHUX
dopmMmyBaHb, HabyBae 0cobnMBOI couianbHOT
LiHHOCTI sk 3acib 3anobiraHHsA 3no4MHaMm npo-
TM rpomagcbkoi 6esneku [3, c.15-16; 22,
c. 132]. 3anobixxHa yHKLUis chnelianbHUX BU-
[iB 3BiNlbHEHHs1 BiO KpUMiHanNbHOI BignoBiga-
NBbHOCTI B 3MO4YMHax NpPOTM rpoMaacbkoi 6es-
nekn peanisyeTbCs B CaMOBUKPUTTI 0cobun y
BYMHEHOMY 3MOYMHI Ta BUKPUTTI 3NOYUHHOI Te-
POPUCTUYHOI, BOEHI30BaHMX abo 30PONHUX
opMyBaHb opraHisauii 1, TakKuM YMHOM, YHe-
MOXIMMBIIEHHSA BUMHEHHSA HUMM TSXKKMX Ta OCO-
ONMBO TSXKKUX 3MOYMHIB. 3HAYEHHS cnelianb-
HOro 3BiNIbHEHHSA Bif, BignMoBiganbHOCTI 3a 3J10-
YMHM NPOTU FPOMAaACbKOi Besnekn nonsrae y:
a) NPUMWHEHHI BYMHEHHSA 3ro4uHy; 6) nosigo-
MEHHI NPO BYMHEHWIA 3IIOYMH; B) CaMOBU-
KPWUTTi Yy 3MOYUHI; ) BUKPUTTI iHLIMX OCiG, BUH-
HUX Y BUMHEHHI 3MOYMHY; O) MPUMNUHEHHI opra-
Hi30BaHOI 3MOYMHHOI AiANbHOCTI; €) BUMYYeHHI
3 He3akoHHoro obiry 36poi, bonosmx npunacis
TOLO; €) YHEMOXIMBIIEHHI BYMHEHHS i3 30po-
€10, BMOYXiBKOIO TOLLO TSDKKMX Ta 0OCOONMBO
TSDKKUX 3MIOYMHIB; XK) aKTUBHOMY CNPUSAHHI pO3-
KPUTTIO 3MOYMHHOI LisiNbHOCTI abo CNpUsHHI
PO3KPUTTIO HLUMX 3MOYMHIB. 3BiNbHEHHS Big
KpuMiHanbHOT BignNoBiganbHOCTI sK edeKTmB-
HWUI 3anobibkHMI 3acib Mae nepcnekTuBy BMNpo-
BaKEHHs1 ¥ pasi 34iNCHEHHSA KOMMNIIEKCY NO3n-
TMBHOI NMOCTKPUMIHANbHOT NOBEAIHKN BUHHOIO Y
Takux 3rouvmMHax npoTu rpomancbkoi 6esneku,
SK, ckaximo, 6anauTusm (ct. 257 KK), Tepopu-
CTUYHUI akT (cT. 258 KK) Ta iH.

BuxoeHa pyHKUyis nondrae y BNAuBi Ha LWK-
pOKWI 3aran cycninbcTBa Ta popmMmye Te3y npo
ryMaHiam KpuMMiHanbHOro 3aKOHO4ABCTBA, sike
He TifbKN Kapa€ BUHHUX Y BYMHEHHI 3MOYUHIB
0Cib, a 1 3Ha4YHOK MipOt0 CTUMYITHOE TakmMX ocib
0O  YCBIAOMSIEHOrO, CaMOCTINHOro “camo-
BMNpaBsrieHHs”. Bnnme Ha ocobucty 1 3aranb-
Hy CBIQOMICTb OCI6 CTUMYMOE couianbHy ne-
peopieHTauilo ocid OO 3aKOHOCIYXHSIHOI NoBe-
JiHkn. CycninbCTBO € XWMBUMM OpraHiaMom, —
cnywHo 3a3Hadvae H. b. XnucTtoBa, — HeraTtuBHi
NPOsIBU YNEHIB SKOro MakwTb pPo3rnsgaTuchb Sk
xBopoba, Lo noTpebye cBOro nikyBaHHA. 3a-
CTOCYBaHHS NiKiB 34aTHE BUKMMKATWM TMM4Yaco-
Be MOrerweHHs, ane HandacTtiwe XiMmivHi pe-
YOBUWHU fiKiB HENTPani3yloTb HaCNigKN XBOPO-
Ou, a He ii NPUYNHK, 3OIACHIOTL HEraTUBHUMN
BMSMB Ha iHWi opraHu. Jlikamu ans cycninecT-
Ba Ha CbOrofHi BUCTYMNaKTb BUAM MOKapaHHs,
noB’saA3aHi i3 no3baBneHHsaM BOfi, SKi Bce vac-
TilWe nuwe TUMYacoBO OBMeEXytTb (OYHKLiO-
HyBaHHS 0cobu, sika BUMHMIIA 3M04YMH, Y Cycni-
nbcTBi. Mpy LbOMy HeraTMBHO BigobOpakatoTb-
Cs1 Ha CYCNINbHKX BiAHOCKMHAX, Y4aCHMUKOM SIKMX
Oyna 3acymkeHa ocoba: BTpaTa CycnifibHO KO-
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PUCHMX 3B’AI3KiB, pOOOTW, MiCLsi MPOXMBAHHS,

aBToOpUTETY ApY3iB, Kosier, 3HanoMmux Towlo. He

BCi XBOPOOW [OUiNbHO niKyBaTW XiMiYHUMM

npenapatamu, §iK i He BCi MOPYLUHWKNA 3aKOHY

MatoTb B6yTr nosbasneHi Boni [19, c. 104].
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XpsinuHckun . B. MNpaBoBble cdyHkunn npegnucaHnin ocobeHHon vyactu YronosHoro Koae-
Kca YKpauHbl 06 0cBOGOXAEHUM N1LIA OT YrONMOBHOM OTBETCTBEHHOCTHU

B cmambe onpedensromcsi u uccrnedyromcsi npasosbie hyHKyuu npednucaHuli creyuanbHO20
0c80600eHUS om y20/108HOU 0MEEeMCM8EeHHOCMU, CyWHOCMb KOMOpbIX rpedronazaem eHewHue
go30elicmeue Ux CywecmeeHHbIX Ka4ecme Ha y20/108HO-MPago8ble OMHOWEHUS, BO3HUKWUE 8 C8513U
C cosepweHueM orpederieHHO20 npecmynneHus. B kavecmee yHKyuUl, npucywux ecem crieyuars-
HbiM 8uldam 0c8060x0eHUs Om y205108HOU OMEemcmeeHHOCMU, 8bI0esIAMm: CMUMYIUPYOWYHO
(MomusauyuoHHyr0), 8occmaHosumMesbHy (KOMIeHCaUUOHHY), rnpedyrnpedumernsHyto (npoghurnakx-
muyYecKyro) u eocnumamersibHyo yHKUUU.

Knro4vesnble cnoea: rnpasosasi hyHKUUS, crieyuanbHoe 0c8oboxd0eHuUe, cmumynupyrowasi (Momu-
gayUOHHasl), soccmaHosumersibHasi (KoMrneHcauuoHHasi), npedynpedumernbHas (npoguiakmuyeckas)
u socriumamersibHasi QoyHKUUU.

Khriapinskiy P. Legal Functions of Instructions of Special Part of the Criminal Code of
Ukraine about Release of the Person from Criminal Liability.

In article legal functions of instructions of special release from criminal liability which being consists
in external impact of their essential qualities on the criminal legal relations which have arisen in
connection with commission of a certain crime are defined and investigated. As the functions inherent
in all special types of release from criminal liability are allocated: stimulating (motivational), recovery
(compensation), precautionary (preventive) and educational functions.

The stimulant (motivational) function of the special release from criminal responsibility consists in
external influence on consciousness and will of person, which induces it to the positive variant of
permission of conflict on the benefit and, certainly, in behalf of society.

Objective and subjective factors which are related to satisfaction of necessities form reason of
conduct as realized necessity of concrete useful effect. The objective factors of forming of reason are
social, political, economic, organizational and other circumstances which do not depend on the subject
of influence. To the human factors it follows to take necessities, interests and reasons.

A recovery (compensative) function represents the orientation of the special release from criminal
responsibility on comprehensive and complete renewal, public relations broken a crime. Proceedings
in maintenance of public relation, change, in his structural elements make basic maintenance of this
function.

The preventive (prophylactic) function of encouragement appears in the exception of objects, which
are used for the fiancé of heavy and especially grave crimes, report, about education and existence of
criminal groups and criminal organizations, active assistance in an exposure and opening of crimes
and other real example of positive permission of criminal conflict on the benefit and example other
persons to operate exactly thus.

An educate function consists in influence on wide public of society and forms a thesis about
humanism of criminal legislation which not only punishes wine in a fiancé crimes of persons, but also
to a great extent stimulates such persons to realized, independent. Influence on the personal and
general consciousness of persons stimulates social of persons to the conduct.

Summarizing will mark that exactly functional co-operation between the protective and encouraging
norms of criminal legislation forms high-quality definiteness of the system of the special release from
criminal responsibility, to execute its setting stimulant (motivational), recovery (compensative),
preventive (prophylactic) and educate legal functions.

Key words: the legal function, special release stimulating (motivational), recovery (compensation),
precautionary (preventive) and educational functions.
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