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Naumov O. Determination of the Reason and Conditions for the Remission of Enduring the
Punishment With Probation Under the Article 79 of the Criminal Code of Ukraine in the Theory
on the Criminal Law and in the Court Practice

The article is emphasizing that it is still an acute task to develop the united (coordinated) approach
to the determination of the reason and conditions for the application of provisions concerning the
remission of enduring the punishment with probation for the pregnant women and women having
children under the age of seven years, including the considering of established court practice
concerning this category of cases. During the analysis of the reasons and conditions of application of
the persons specified in the article 79 of the Criminal Code of Ukraine we should to proceed from the
admission of such a release as special in relation to the release provided by the article 75 of the
Criminal Code of Ukraine, because it is concerning the limited list of persons.

There are various points of view in the theory of criminal law about the determination of reasons for
the release from punishment with probation, but it was established that it is right to admit as a reason
for such a release the aggregation of actual facts which are necessary and sufficient for the court’s
finding about the possibility of achieving goals of criminal responsibility without the real fulfillment of
imprisonment. The evidence for this in the aggregate and indissoluble connection could be: gravity of
the committed crime, facts characterizing the guilty woman’s personality, especially those which
speaks for her ability to perform mother duty as appropriate, as well as aggravating and mitigating
circumstances. With that the decision both about the release from enduring the punishment with
probation of this women category and about the denial of such a release the court has to ground it
accordingly in the judgement.

According to the generalization of the court practice in total courts reasonably applying the
remission of enduring the punishment with probation under the article 79 of the Criminal Code of
Ukraine, but there are several examples of wrong application of such a release. For instance it’s
concerning the inappropriate grounding for the applying of remission of enduring the punishment with
probation of women, committed the crime towards the own child of tender years or committed a crime

 during the probation according to the previous judgement of the court.
It was proven that for the efficient enforcement of child’s rights and interests, who is under the risk

to lose more or less acceptable care and education because of inappropriate mother’s behavior, the
court has to more strict and scrupulously deal with the determination of that whether such a woman
can not only to behave better without the deprivation of freedom, but appropriately, as both law and
common sense demand it, to bear the main responsibility for the child’s education and development,
to care about child’s health, spiritual and moral order.

Key words: reason, condition, release, probation, pregnant woman, woman having a child under
the age of seven years.


